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QUESTIONS PRESENTED. 

A. Is a purchase of tangible personal property subject to 
' the District of Columbia use tax where the purchase is 

made for the purpose of subsequently transferring the 
■ possession and use of such property as part of a tax¬ 
able retail sale of a hotel room or a meal? 

B. Does a purchaser of tangible personal property who 
has reimbursed his vendor for the District of Colum¬ 
bia sales tax on his purchase have standing to claim a 
refund from the Assessor of the sales tax collected on 
such purchase? 

C. Does the Board of Tax Appeals for the District of Co¬ 
lumbia have jurisdiction of an appeal from the Asses¬ 
sor’s refusal to consider an application for refund of 
sales taxes? 
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IN THE 


United States Gout of Appeals 

FOR THE District of Columbia Circuit 


Nos. 11,188, 11,189, and 11,190. 


HOTELS STATLER CO., INC., t/a HOTEL STATLER, 

Petitioner, 

V. 

DISTRICT OF COLUMBIA, Respondent. 


Petitions for Review of Decisions of the Board of Tax 
Appeals for the District of Columbia. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

These are petitions for review of decisions of the Board 
of Tax Appeals for the District of Columbia (the Board) 
filed June 7,1951. The decisions in Nos. 11,188 and 11,189 
affirmed final determinations of use tax assessments against 
petitioner for the months of August and September, 1949 
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(App. 34-5).* The decision in No. 11,190 affirmed the As¬ 
sessor’s denial of petitioner’s claim for refund of use taxes 
for the period August 1, 1949, through June 30, 1950, and 
affirmed the Assessor’s refusal to act upon petitioner’s 
claim for refund of certain sales tax payments for the same 
period (App. 35). Petitions for review were filed July 6, 
1951 (App. 2-3), and the record was filed in this Court Sep¬ 
tember 14, 1951, the time for filing having been extended 
by the Board to and including that date. 

Jurisdiction of these cases is conferred on the Board in 
the first instance, and this Court on appeal, by Section 
141(a), Title I, and Section 223, Title II, of the District of 
Columbia Revenue Act of 1949 (Act of May 27,1949, c. 146, 
63 Stat. 112; U. S. Code Cong. Serv., 1949, Vol. 1, pp. 127, 
134). The sections referred to confer the same jurisdiction 
on the Board and this Court with respect to the subject mat¬ 
ter of these appeals as is conferred by Section 3 et seq., 
Title IX, of the Act entitled “An Act to amend the District 
of Columbia Revenue Act of 1937, and for other purposes”, 
as amended, being Section 47-2403 et seq., of the District 
of Columbia Code (1940 ed.). The jurisdiction of the Board 
with respect to the sales tax portion of petitioner’s claim 
in No. 11,190 is further discussed at pp. 33-5 below. 

STATEMENT OF CASE. 

Petitioner operates a hotel in the District of Columbia. 
At its hotel, petitioner sells rooms to transient guests and 
sells meals in its dining rooms and through room service. 

Under Title I of the District of Columbia Revenue Act 
of 1949, above (the Act), petitioner’s sales of rooms to 
transient guests and its sales of meals are retail sales (Sec. 
114(a)(1) and (3); Supp. 37). A tax of two percent is 
levied on the gross receipts from its sales of transient 
rooms and from its sales of meals costing more than $1.25 
per person (Secs. 125, 128(d)(2); Supp. 38-40). 

* The Board’s decisions in these two cases incorrectly refer to the Assessor’s 
action as a denial of refund applications rather than a final determination of 
tax (see App. 4-15, 26). 
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As of the time of the hearing before the Board (February 
6, 1951), all but four of the 829 room units in petitioner’s 
hotel were used for sale to transient guests (App. 44, 54, 
58). In the period covered by these appeals (August 1, 
1949-June 30, 1950) receipts from meals sold by petitioner 
for more than $1.25 per person averaged 86.6 percent of 
total meal and beverage sales (App. 73; Petitioner’s Ex. 
4). Sales taxes collected and paid to the District of Colum¬ 
bia on petitioner’s sales of rooms and meals for the same 
11-month period totalled $97,859.40 (App. 72; Petitioner’s 
Ex. 3). 

The articles of tangible personal property as to which 
petitioner claims a use tax refund were purchased for the 
purpose of transferring the possession and use of such 
articles to guests occupying rooms, or to patrons consum¬ 
ing meals (App. 41-4, 58). The room articles purchased 
included stationery, penpoints, soap, toilet tissue, bed linen, 
towels, glass tumblers, clothes hangers, dresser trays, ash¬ 
trays, lamps and lamp shades, light bulbs, window draperies 
and carpeting. The meal accessories purchased included 
toothpicks, glassware, chinaware, silverware, table linen, 
room service tables, and upholstery leather (App. 23, 70-1; 
Petitioner’s Exs. 1 and 2). The Board’s findings accepted 
petitioner’s evidence as to the purpose for which the 
articles were purchased (App. 23).* Such articles were 
made available to petitioner’s guests and meal patrons in 
the form in which they were received by petitioner 
(App. 44). 

Petitioner has not contested the application of the use 
tax to its purchases of tangible personal property for use 
other than in guest rooms or by meal patrons. The use 
taxes involved in the three appeals constituted approxi- 

* The Board found that the stationery was used principally in guest rooms, 
but that non-registered guests could obtain some at the mail and information 
desks in the lobby; the evidence was that non-guest use was “very minor” 
(App. 50). The Board also found that the upholstery leather was for upholster¬ 
ing furniture in other than guest rooms; the evidence was that it was pur¬ 
chased for upholstering settees and chairs used in the dining rooms and was 
believed not to include leather used elsewhere in the hotel (App. 57). 
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mately one-half the total use taxes paid by petitioner dur¬ 
ing the 11-month period ($2,055.36 out of $4,171.66) (App. 
70-2; Petitioner’s Exs. 1-3). 

On December 1, 1949, the Assessor made final determina¬ 
tions of use tax assessments against petitioner for the 
months of August and September, 1949, aggregating, with 
penalties, $62.96 and $226.69, respectively. On December 
13, 1949, petitioner paid these assessments under protest 
in writing (App. 9, 15). On February 28, 1950, petitioner 
appealed from the assessments to the Board (App. 4-15). 
At the hearing before the Board, petitioner waived its claim 
as to certain purchases, thereby reducing the amounts in¬ 
volved in the two appeals to $21.24 for August, 1949, and 
to $31.85 for September, 1949 (App. 71; Petitioner’s Ex. 2). 

On July 26, 1950, petitioner filed a claim for refund of 
$2,011.06 in use taxes and $2,591.27 in sales taxes paid dur¬ 
ing the period August 1,1949, to June 30,1950.* On August 
2, 1950, the Assessor denied petitioner’s claim for refund 
of use taxes and refused to consider petitioner’s claim for 
refund of sales tax payments. On October 30, 1950, peti¬ 
tioner appealed to the Board from the Assessor’s action 
(App. 17-22). 

The three appeals were consolidated for hearing and dis¬ 
position by the Board. By the decisions of June 7, 1951, 
the Board affirmed the action of the Assessor in all three 
cases (App. 34-5). 

STATUTE AND REGULATIONS INVOLVED. 

The following provisions of the Act are primarily in¬ 
volved in these appeals: 

“Sec. 117. ‘Sale’ and ‘selling’ mean any transaction 
whereby title or possession, or both, of tangible per¬ 
sonal property is or is to be transferred by any means 
whatsoever for a consideration by a vendor to a pur¬ 
chaser, or any transaction whereby ser\fices subject to 

* Before the Board, the use tax claim was reduced to $2,002.27 and the 
sales tax claim to $2,586.43 (App. 70, Petitioner’s Ex. 1). 
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tax under this title are rendered for consideration or 
are sold to any purchaser hy any vendor, and shall 
include, but not be limited to, any ‘sale at retail’ as de¬ 
fined in this title. * • *” 

“Sec. 140. (a) Except as to any tax finally deter¬ 

mined as provided in section 139, where any tax has 
been erroneously or illegally collected, the tax shall be 
refunded if application under oath is filed with the 
Assessor for such refund within one year from the 
payment thereof. For like cause and within the same 
period a refund may be made upon the certificates of 
the Assessor and the Collector. Whenever a refund 
is made upon the certificates of the Assessor and the 
Collector, the Assessor and Collector shall state their 
reasons therefor in writing. Such application may be 
made by the person upon whom such tax was imposed 
and who has actually paid the tax. When an applica¬ 
tion is made by a vendor who has collected reimburse¬ 
ment of such tax, no actual refund of moneys shall be 
made to such vendor, until he shall first establish to 
the satisfaction of the Assessor, under such regulations 
as the Commissioners may prescribe, that the vendor 
has repaid to the purchaser the amount for which the 
application for refund is made. In lieu of any refund 
required to be made, a credit may be allowed therefor 
on payment due from the applicant.” 

“Sec. 141. (a) Any vendor or purchaser aggrieved 
by a final determination of tax or denial of an applica¬ 
tion for refund of any tax may, within ninety days 
from the date of the final determination of the tax or 
from the date of the denial of an application for re¬ 
fund, as the case may be, appeal to the Board of Tax 
Appeals for the District of Columbia in the same man¬ 
ner and to the same extent as set forth in sections 3, 
4, 7, 8, 9, 10, and 11 of title IX of the Act entitled ‘An 
Act to amend the District of Columbia Revenue Act 
of 1937, and for other purposes’, approved August 17, 
1937, as amended, and as the same may here^ter be 
amended. The remedy provided in this section shall 
not be deemed to take away from the taxpayer any 
remedy which he might have under any other provision 
of law, but no suit by the taxpayer for the recovery 
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of any part of any tax shall be instituted in any court 
if the taxpayer has elected to file an appeal with re¬ 
spect to such tax with the Board of Tax Appeals for 
the District of Columbia.” 

“Section 201. (a) ‘Retail sale’, ‘sale at retail’, and 
‘sold at retail’ means all sales in any quantity or quan¬ 
tities of tangible personal property, whether made 
within or without the District, and services, to any per¬ 
son for the purpose of use, storage, or consumption, 
within the District, taxable under the terms of this title. 
These terms shall mean all sales of tangible personal 
property to any person for any purpose other than 
those in which the purpose of the purchaser is to resell 
the property so transferred in the form in which the 
same is, or is to be, received by him, or to use or incor¬ 
porate the property so transferred as a material or 
part of other tangible personal property to be pro¬ 
duced for sale by manufacturing, assembling, process¬ 
ing, or refining. * • 

Additional provisions of the Act and Regulations there¬ 
under which are referred to hereinafter are set forth in 
the Supplement. 

STATEMENT OF POINTS. 

1. The Board erred in its conclusion that petitioner was 
subject to the District of Columbia use tax on its purchases 
of tangible personal property made for the purpose of 
transferring the possession and use of such property as 
part of a taxable retail sale of a hotel room or a meal. 

2. The Board erred in failing to hold that such purchases 
were excluded from the definition of a taxable “retail sale” 
in Section 201(a) of the Act as being purchases where the 
purpose of the purchaser is (1) to resell the property so 
transferred in the form in which the same is received by 
him, or (2) to use or incorporate such property as a mate¬ 
rial or part of other tangible personal property to be pro¬ 
duced for sale by assembling. 
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3. The Board erred in its conclusion that petitioner as a 
purchaser of tangible personal property which had reim¬ 
bursed its vendor for District of Columbia sales taxes pay¬ 
able on its purchases did not have standing under the Act 
to claim a refund from the Assessor of the amounts of sales 
taxes collected on its purchases. 

SUMMARY OF ARGUMENT. 

A. Use Tax Claim. 

1. Petitioner purchased various articles of tangible per¬ 
sonal property for the purpose of (1) placing them in the 
transient guest rooms of its hotel, or (2) making them com¬ 
ponents of meals served in the hotel. Petitioner’s purpose 
was to transfer the use and possession of such articles to 
its transient guests and meal patrons without changing the 
form of such articles. 

2. Under the Act, petitioner’s purpose was clearly to sell 
the articles involved to its room guests and meal patrons. 
Section 117 defines “sale” and “selling” to include a trans¬ 
fer of possession as well as of title. Further, since peti¬ 
tioner’s sales of rooms and meals (over $1.25 per person) 
are taxable retail sales under Section 114(a), the articles 
which make up such rooms and meals are also sold at retail. 

3. Petitioner is not subject to the use tax on its purchases 
of articles for guest room and meal purposes. Section 
201(a) of the Act, page 6 above, excludes from the use tax 
purchases of tangible personal property where the purpose 
of the purchaser is (1) to resell such property in the form 
in which received, or (2) to use or incorporate it as a mate¬ 
rial or part of other tangible personal property to be pro¬ 
duced for sale by manufacturing, assembling, processing, 
or refining. Petitioner’s purpose was to sell again the 
articles which were sold to it, and to sell them in the same 
form in which it received them. That being so, the pur¬ 
chases are within the first exception of Section 201(a), 
since petitioner’s purpose was to “resell the property so 
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transferred in the form in which the same is . . . re¬ 
ceived. ...” Petitioner’s purpose was also to use or incor¬ 
porate the articles purchased as a part of rooms and meals 
which petitioner produced for sale by assembling the 
articles in such a manner as to constitute a room or a meal. 
Accordingly, petitioner’s purchases qualify under the sec¬ 
ond exception in Section 201(a). Satisfaction of either ex¬ 
ception removes petitioner’s purchases from the applica¬ 
tion of the use tax. 

4. The purpose of Congress in excepting from the use 
tax (and sales tax) purchases for the purpose of resale was 
to avoid a piling up of taxes on transfers of tangible per¬ 
sonal property prior to the final sale at retail to the ulti¬ 
mate consumer. In other situations the Regulations under 
the Act recognize and effectuate this policy of Congress 
against pyramiding of sales and use taxes. The policy 
against pyramiding of taxes applies no less in a situation 
where the final taxable sale at retail involves a transfer of 
possession than where it involves a transfer of title. The 
Assessor and the Board have disregarded the clear purpose 
of Congress to limit the incidence of the use tax to the last 
transfer immediately preceding use or consumption. 

B. Sales Tax Claim. 

1. The Act permits an application for refund of sales 
taxes to be made by the person “upon whom such tax was 
imposed and who has actually paid the tax” (Section 
140(a)). Under the quoted provision, petitioner’s applica¬ 
tion for refund of sales tax payments, as well as use tax 
payments, should have been decided on the merits by the 
Assessor. Petitioner is the person who “actually paid” 
the tax and therefore is entitled to apply for a refund. 
The appeal provision (Section 141(a)) under which any 
“vendor or purchaser aggrieved by a ... denial of an appli¬ 
cation for refund of any tax” may appeal to the Board 
recognizes that a purchaser, as well as a vendor, is en¬ 
titled to apply for refund of sales taxes. Petitioner has no 
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adequate alternative remedy for challenging the applica¬ 
tion of the sales tax to its purchases, and the absence of 
such a remedy is further evidence that Congress intended 
a purchaser such as petitioner to have the right to apply 
for a refund. 

2. The Act gives the Board jurisdiction to review the 
Assessor’s refusal to consider petitioner’s application for 
a sales tax refund no less than his rejection of such an ap¬ 
plication on the merits. The practical effect of the Asses¬ 
sor’s refusal to act on the application is the same as an 
outright rejection; in either case the applicant receives no 
refund. A contrary construction would enable the Assessor 
to deprive any applicant of an appeal and the Board of 
jurisdiction by simply refusing to act on an application. 
The Board’s undoubted jurisdiction to affirm, reverse, or 
modify the Assessor’s grant or denial of a refund applica¬ 
tion includes authority to direct the Assessor to pass on 
the merits of an application. 

ARGUMENT. 

1. PETITIONER’S PURCHASES WHICH WERE SUB¬ 
JECTED TO THE USE TAX WERE WITHIN THE 
STATUTORY EXCEPTIONS TO THAT TAX. 

A. Introductory. 

Title I of the Act imposes a sales tax for the privilege 
of selling tangible personal property and services at re¬ 
tail sale (Sec. 125; Supp. 38). Title II imposes a use 
tax based on the use, storage, or consumption of tan^ble 
personal property and services sold or purchased at retail 
sale (Sec. 212; Supp. 43). The use tax does not apply 
where a sales tax is imposed (Sec. 216; Supp. 44), and is 
designed primarily to tax sales of property made outside 
the District for use within the District, which sales would 
not be reached by the sales tax, see House Rep. No. 315, p. 
5, and Sen. Rep. No. 260, p. 10 (81st Cong., 1st Sess.). 
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The question on the merits presented by the three ap¬ 
peals herein arises under the use tax provisions of Title 
IL Section 201(a), page 6 above, defines a “retail sale” 
as including all sales of tangible personal property to any 
person for any purpose, except where the purpose of the 
purchaser is (1) to resell the property purchased in the 
form in which it is received, or (2) to use or incorporate 
such property as a material or part of other tangible per¬ 
sonal property to be produced for sale by manufacturing, 
assembling, processing, or refining. Petitioner’s position 
is that, contrary to the conclusion of the Board, the pur¬ 
chases here in issue on which a use tax has been paid are 
wuthin the foregoing exclusionary provisions of Section 
201(a). 

The definition of “retail sale” in Section 201(a) as it 
relates to excluded transactions is substantially the same 
in w’ording as the definition of “retail sale” for sales tax 
purposes in Section 114(a) of Title I (Supp. 37). Peti¬ 
tioner contends that the purchases involved in the appeal 
in No. 11,190 on which a sales tax was paid are excluded 
from the sales tax for the same reasons as the purchases 
on which a use tax was paid. However, the question on 
the merits was not reached with respect to the sales tax 
payments because of the Board’s holding that petitioner 
had no standing to contest the application of the sales tax 
to its purchases. The Board intimated that its holding on 
the merits with respect to the sales tax would have been the 
same as that under the use tax provisions (App. 33). 

The argument which follows will show (1) that petition¬ 
er’s purchases subjected to the use tax were within the 
above exclusionary provisions of Section 201(a), and (2) 
that petitioner had standing to claim a similar exception 
with respect to its purchases on which sales tax payments 
were made. In approaching the construction of the Act it 
should be observed that there is involved, not a claim of 
exemption from a tax of general application, but a spe¬ 
cific exclusion in a definition of “retail sale”. Such a def- 
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inition provision is to be given a liberal construction in 
favor of the taxpayer, see Eidmcm v. Martinez, 184 U. S. 
578, 583, 46 L. ed. 697, 701 (1902); Kroger Grocery & Bak¬ 
ing Co. V. Glander, 149 Ohio St. 120, 129, 77 N. E. 2d 921, 
926 (1948); State v. Capital Coal Co., 54 Wyo. 176, 182-4, 
88 P.2d 481, 483 (1939); 2 Cooley, The Law of Taxation 
(4th ed. 1924), § 503. 

B. Petitioner’s purchases were within the exception in Sec¬ 
tion 201(a) of the Act for purchases of articles for re¬ 
sale in the form in which received. 

1. Nature of purchases. 

Petitioner’s purchases of articles of tangible personal 
property on which a use tax was paid fall into two groups. 
In one category are the purchases of such items as soap, 
towels, bed linens, and carpeting, which were made for 
the purpose of placing such items in guest rooms for the 
exclusive use and possession of guests occupying such 
rooms (App. 41-2). In the other are purchases of such 
articles as china, glassware, silverware, and table linens, 
which were made for the purpose of transferring exclusive 
possession and use of the items purchased to patrons while 
consuming meals (App. 42-3). No change in the form of 
articles in either class occurred before the transfer of pos¬ 
session (App. 44). 

2. The transfers to guests and meal patrons of the items 

purchased constitute sales within the meaning of the 
Act. 

Section 117 of the Act, page 4 above, defines “sale” and 
“selling” to include “any transaction whereby title or 
possession, or both, of tangible personal property” is 
transferred for a consideration by a vendor to a purchaser. 
Although title to the articles involved here does not pass 
to the guest occupying a room or to the patrons consum¬ 
ing a meal, it is clear that possession of such articles is 
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transferred to the guest or meal patron and for a con¬ 
sideration. The guest bargains and pays for the use and 
possession of the articles within the room no less than the 
room space itself. Similarly, the meal patron seeks and 
pays for the use and possession of the accessories which 
form a part of the meal as well as the food which is eaten. 

Further, under Section 117, a sale includes any “sale at 
retail” as defined in the Act. The Act specifically includes 
as a “sale at retail” the sale both of meals and of room 
accommodations (Sec. 114(a)(1) and (3); Supp. 37). Ar¬ 
ticles which are a part of something which is sold at re¬ 
tail, such as a room or meal, are sold at retail no less 
than the whole of which they are a part. That being so, 
there is a “sale” of such component articles within the 
meaning of Section 117. 

It should also be noted that under the Act there is a sale 
of room and meal articles consumed or worn out over a 
relatively long period of time no less than of articles con¬ 
sumed during one stay of a guest or the eating of a single 
meal. The same possession of both types of articles is 
transferred; both are made available solely for the use of 
guests or patrons. That some longer-life items are sold 
more than once results from the fact that the Act treats 
each letting of a room and each serving of a meal as a sep¬ 
arate retail sale and imposes a tax with respect to each 
such sale. 

3. Petitioner’s purpose was ‘‘to resell” the items pur¬ 
chased,. 

The Board, in fact, has not questioned the correctness of 
the view that petitioner’s transfer of possession of the ar¬ 
ticles it purchases to guests and meal patrons constitutes 
both a “sale” under Section 117 and a taxable “sale at re¬ 
tail” under Section 201(a). But the Board has found, 
nevertheless, that petitioner does not satisfy the require¬ 
ment of the first exclusionary clause in Section 201(a), 
namely, that its purchases be made with a purpose “to re- 
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sell” the articles purchased. The Board concludes that 
“resell” must be held to have its ordinary meaning and 
that, in ordinary usage, petitioner “does not resell the 
equipment used by its guests” (App. 29). 

The Board has reached a result inconsistent with the 
plain intent of Congress. The Board reasons that the ab¬ 
sence of a definition of the phrase “to resell” indicates 
an intent that the phrase should comprehend different 
transactions than the defined words “sale”, “selling”, and 
“retail sale”. But it is a more reasonable construction 
that, since “resell” is of the same family as the words 
noted. Congress must have intended it to be similarly de¬ 
fined in the absence of clear evidence to the contrary in the 
Act. 

The word “resell” obviously differs from “sale” and 
“selling” only in the presence of a prefix denoting that 
the act of selling involved follows a prior sale. The dic¬ 
tionary meaning of i:esell is “to sell again”; resale is de¬ 
fined as the “act of selling again; also, a sale at second 
hand or at retail, or a second sale” (Webster’s New Inter¬ 
national Dictionary (2d ed. 1946) Unabridged). The fact 
that Congress did not include a definition of “resell” in 
the Act does not mean that it intended the word to cover a 
narrower class of transactions than the words “sale” and 
“selling”. Rather, Congress having defined “sale” and 
“selling”, it was unnecessary to state the obvious, namely, 
that “to resell” is to sell again as “selling” is defined in 
the Act. 

An additional reason for finding that Congress intended 
the word “resell” to apply to the same transactions as 
“retail sale” is the close similarity of “resell” and “re¬ 
tail” in their structure and ordinary meaning. The word 
“retail”, which also contains the prefix “re”, connotes a 
reselling or selling again, see Zehring v. Brown Materials, 
Ltd., 48 F. Supp. 740, 743 (S.D. Cal. 1943). It is of the 
essence of a retail business that one purchases articles for 
the purpose of reselling or “retailing” them to customers. 
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In view of the basic identity in meaning of the two words 
in ordinary usage, it is reasonable to conclude that Con¬ 
gress in defining “retail sale” intended that the word “re¬ 
sell” should cover the same transactions. 

Furthermore, Congress could not have intended the in¬ 
equitable result to w’hich the Board’s construction leads. 
The Board recognizes that the Act extended the concept 
of sale to include a transfer of possession for purposes of 
imposing sales and use taxes, but erroneously fails to apply 
the same concept of a sale for purposes of excluding from 
taxation purchases for resale. The effect of the Board’s 
ruling is that a purchase is excepted from tax if made for 
the purpose of effecting a subsequent sale involving a trans¬ 
fer of title but not if made for the purpose of transferring 
possession, which the Act also taxes as a sale. No warrant 
for such a discriminatory application of the exception pro¬ 
vision can be found in the Act. 

The Board’s ruling is in conflict with the administrative 
interpretation of the New York City sales tax law in two 
situations analogous to those presented here. The New 
York City law (Administrative Code of the City of New 
York, § N41-1.0-5) defines “sale” or “selling” to include 
any “transfer of title or possession or both” and any “li¬ 
cense to use”. Its definition of “retail sale” excludes a 
sale for the purpose of “resale in the form of tangible per¬ 
sonal property” (§ N41-1.0-7). The New York City law has 
been construed as taxing a rental library on the receipts 
from rentals of its books, and persons renting out auto¬ 
mobiles and trucks on their receipts. But the Regulations 
under the law provide that the rental libraries are not re¬ 
quired to pay the tax on books or other publications pur¬ 
chased for rental purposes. Similarly, persons renting 
automobiles and trucks to others need not pay the tax on 
their purchases of such automobiles or trucks, or on their 
purchases of gasoline, oil, and parts for such vehicles, pro¬ 
vided the vehicles are used exclusively for renting pur¬ 
poses (see Reg. Art. 100, and Reg. Bulk No. 2, 4 CCH N. Y. 
State Tax Rep., Par. 130-104). 
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Since rentals of books and vehicles are taxed as sales, 
the Regulations consider purchases for such purposes as 
within the resale exception. The rule applied under the 
New York City law is correct in principle and should be 
followed in the situation presented by these appeals. 

C. Petitioner’s purchases were also within the exception in 
Section 201(a) of the Act for purchases of articles to 
be used or incorporated as a material or part of other 
tangible personal property to be produced for sale by 
assembling. 

The narrow construction of the word “resell” by which 
the Board has erroneously deprived petitioner of the bene¬ 
fit of the first exception from the use tax can have no appli¬ 
cation under the second exception in Section 201(a). That 
exception applies to purchases where the purpose of the 
purchaser is to “use or incorporate the property so trans¬ 
ferred as a material or part of other tangible personal 
property to be produced for sale by manufacturing, as¬ 
sembling, processing or refining.” Here Congress has 
used the word “sale” (not “resell”), and it must be con¬ 
strued, as Congress directs in Section 117, to include a 
transfer of possession as well as of title. 

The Board, however, has also denied petitioner the bene¬ 
fit of the second exception in Section 201(a). Its entire 
reasoning is as follows; “Neither does petitioner use or 
incorporate the property as a material or part of other 
property to be produced for sale by assembling or proces¬ 
sing, as these terms are ordinarily understood, although 
the articles are put together in the guest rooms or on the 
dining tables” (App. 29). The Board apparently has de¬ 
nied the exception on the ground that petitioner is not en¬ 
gaged in “assembling” or “processing” the purchased ar¬ 
ticles which it places in guest rooms or supplies to meal 
patrons. 

Petitioner has not contended that it engages in “proces¬ 
sing” the room and meal items involved in these appeals. 
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While petitioner must regularly clean and maintain in good 
repair those articles ^vhich are sold to successive room 
guests or meal patrons, petitioner does not claim that it is 
thereby engaged in “processing” room furnishings and 
meal accessories, as that term is ordinarilv understood. 

But petitioner’s operations with respect to the articles 
here in question do clearly constitute “assembling” as that 
term is commonly used and understood. Petitioner brings 
or gathers together within the four walls of a room such 
items as soap, towels, linen, and carpeting, which together 
constitute a salable transient room. The bare room space 
obviously does not constitute a salable object. The produc¬ 
tion of a guest room for sale is complete only after all the 
customary furnishings of a guest room are “assembled” or 
placed together in the room. Petitioner’s assembling in¬ 
volves not only bringing the articles together in the room 
but also placing them in suitable relation to each other. In 
the same manner, an essential element of the petitioner’s 
sale of meals consists of the “assembling” of such acces¬ 
sories as table linen, china, glassware, and silverware by 
bringing them together and appropriately arranging them 
at the table for the use of persons consuming meals. Such 
articles are normal constituents of a meal, see Treasure 
Island Catering Co. v. State Board of Equalization, 19 Cal. 
2d 181,120 P.2dl (1941). 

The dictionary definition of “assemble” fully justifies 
its use as applied to petitioner’s room and meal operations. 
The first definition of “assemble” appearing in Webster, 
sugra, reads: 

“To collect into one place or body; to bring or call to¬ 
gether; to convoke; to congregate.” 

There is no more appropriate phrase than the statutory 
word “assembling” to describe petitioner’s operations 
with respect to the articles involved in these appeals. 

Petitioner also fully satisfies the other conditions of the 
second exception in Section 201(a). If it be granted that 
petitioner “assembles” the room and meal articles here 
in question, it is equally the case that petitioner “uses” or 
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“incorporates” such articles “as a material or part of” 
the rooms and meals which are produced for sale. The ar¬ 
ticles placed in the room form a part of it no less than the 
bare room space itself. Similarly, the meal accessories in¬ 
volved go with, and are clearly a part of, the meal. 

As in the case of “assembling”, the dictionary definitions 
of the words “use” and “incorporate” fully support pe¬ 
titioner’s construction. Webster, supra, defines “use” as 
including the following: 

“2. To convert to one’s service; to avail oneself of; to 
employ; as to use a plow, a chair, a book. . . . 

• • • • 

“5. To put into operation; to cause to function. ...” 

The same authority defines “incorporate” to include: 

“1. To unite with, or introduce into, a mass already 
formed; .... 

“2. To unite intimately; to blend; to assimilate; to 
combine into a structure or organization; . . . .” 

Petitioner’s operation is one of assembling the various 
articles of tangible personal property to make up a salable 
room or meal. It follows that petitioner’s purpose in pur¬ 
chasing such articles is both to “use” and to “incorporate” 
them as a “material or part” of the rooms and meals sold. 

Finally, the second exception in Section 201(a) requires 
that the property purchased be used or incorporated as a 
material or part of other “tangible personal property” 
produced for sale. “Tangible personal property” is de¬ 
fined in the Act as “corporeal personal property of any na¬ 
ture” (Sec. 119). That the rooms and meals which are 
produced by petitioner for sale are tangible, or corporeal, 
personal property is evident. They are physical things oc¬ 
cupying space, and capable of being felt or touched. 

The articles here involved are within that class of prop¬ 
erty which the law has traditionally regarded as tangible, 
rather than intangible, personal property. They are chat¬ 
tels, or movables having physical existence. They are 
clearly not intangibles, i. e., “rights which are not related 
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to physical things”, see Curry v. McCavless, 307 U. S. 357, 
365-6,^ 83 L. ed. 1339, 1347 (1939). 

Section 114(a), which defines “retail sale” for sales tax 
purposes, indicates that both rooms and meals are to be 
regarded as tangible personal property for purposes of the 
Act. After defining “retail sale” as meaning the sale of 
any “tangible personal property or service” taxable under 
Title I, Section 114(a) goes on to specify that “retail sale” 
includes the sale of meals and rooms.* The alternative, 
under Section 114(a), to accepting rooms and meals as 
tangible personal property would be to regard them as a 
“service”. However, while petitioner does provide serv¬ 
ice in connection with its rooms and meals, the articles here 
in issue which form a part of such rooms and meals in 
normal usage are tangible personal property rather than 
a service.* * 

Even if the articles which go to make up a room and a 
meal were to be regarded as constituting a “service”, the 
second exception of Section 201(a) should be held ap¬ 
plicable. Refusal to regard material which is part of a 
taxable service being sold as within the exception would 
assume that Congress intended to levy two taxes upon the 
successive transfers of articles which are sold as part of a 
taxable service, although it did not intend to levy two taxes 
when such articles are sold as a part of tangible personal 
property. There is no reason to suppose that Congress 
wanted to discriminate in such a manner between taxable 
sales of property and services. It is pertinent to note that 
the Regulations issued under the Act apparently recognize 
the second exception in Section 201(a) as applying to sales 

* TTnder a statute imposing a sales tax on sales of “tangible personal prop¬ 
erty” without further definition of the term, the sale of a meal has been 
held subject to tax, Pappanastos v. State Tax Commission, 235 Ala. 50, 177 
So. 158 (1937). 

** The definition of “service” in Webster, supra, includes the following: 

“2. Performance of labor for the benefit of another, or at another’s com¬ 
mand; .... 

# « # • 

“4. The deed of one who serves; labor performed for another; duty done 
or required; office.” 
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of services as well as sales of tangible personal property 
alone. Section 1202 (Supp. 49-50) provides that persons 
furnishing Tiontaxable services are to be considered the 
consumers of all materials and supplies used by them in 
the operation of their business. Conversely, the exception 
in Section 201(a) must be considered applicable to articles 
purchased for sale as part of a taxable service. 

In summary, petitioner’s purchases as to which a use 
tax was imposed were excluded from tax because they were 
purchases made for the purpose of resale. The articles 
purchased were resold in the form in which received and 
therefore qualified under the first exception in Section 
201(a). They were also resold as a part of the rooms and 
meals which petitioner produced for sale by assembling 
within the meaning of the second exception. 

D. The Board’s determination that petitioner’s purchases 
were subject to tax violates the intent of Congress to 
avoid pyramiding of sales or use taxes. 

The structure of Sections 114(a) and 201(a) of the Act 
shows clearly that Congress did not intend to impose a 
sales or use tax on transfers of personal property prior 
to final sale for use or consumption. Both sections, after 
defining a ‘^retail sale” to include all sales of tangible per¬ 
sonal property, immediately qualify the term by excluding 
sales in which the purpose of the purchaser is to resell the 
property purchased, either in the form in which received 
or as a part of other tangible personal property. The plain 
purpose in both sections is to avoid the levy of more than 
one tax on the same article as it passes from hand to hand 
on its way to the consumer. 

Congress did not intend that the consumer should bear 
the burden of an accumulation of sales or use taxes before 
the article which he purchased should reach him. A sales 
or use tax is to be paid, but only one such tax, and that on 
the transfer immediately preceding consumption or use. 
Stated another way. Congress did not intend that there 
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should be more than one taxable “retail sale” of the same 
article before it reached the consumer. The transaction on 
which the tax was intended to impinge is the end transfer 
of property to the ultimate consumer. 

When Congress passed the Act, courts of other juris¬ 
dictions ha\’ing sales and use tax statutes had already rec¬ 
ognized the legislative purpose to avoid pyramiding taxes. 
Thus, in Kroger Grocery & Baking Co. v. Glander, supra, 
the court held that a baking company’s purchases of con¬ 
tainers used for packing and shipping food to be sold were 
made for the purpose of resale and therefore were not tax¬ 
able. In the course of its opinion, the Ohio court stated 
(149 Ohio St. 129, 77 N. E. 2d 926): 

“ • • • The purpose of excepting intermediate sales 
of integral items making up the final product is to 
avoid double taxation and to prevent the increase of 
ultimate sales price to the consumer, for, after all, the 
consumer pays the whole tax reflected in the price 
which he pays for the finished product. • • • ” 

In State v. Capital Coal Company, supra, the Supreme 
Court of Wyoming denied the state’s claim for sales taxes 
on charges for transporting coal to be resold, and observed 
(54 Wyo. 184, 88 P. 2d 484): 

“ • * • The legislature evidently intended to prevent a 
piling up of sales taxes which, though it would not re¬ 
sult in what is commonly called ‘double taxation’, 
might be thought objectionable on similar grounds. 


The Board has conceded that, as a result of its decision, 
“a tax is imposed on articles bought by petitioner for use 
in transactions which themselves give rise to sales taxes” 
and that “various portions of the statute indicate that 
Congress sought to an extent to avoid such consequences” 
(App. 29). It has concluded, however, that “apparently 
there was a limit to the extent to which Congress was will¬ 
ing to go to accomplish that purpose”, and that “if Con- 
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gress had intended to exclude from taxation articles which 
entered into, or became parts of taxable transactions, it 
could easily have said so in few plain words, rather than 
leave the thought to be spelled out by reference to numer¬ 
ous portions of the statute and ingenious interpretation” 
(App. 29-30). 

An inconsistency in the Board’s reasoning is at once ap¬ 
parent. The Board first refers to petitioner’s purchases as 
being only “for use” in taxable transactions, but later 
concedes that the articles “entered into, or became parts 
of taxable transactions”. Contrary to the Board’s obser¬ 
vation, Congress did in a “few plain words”—namely 
those in the exclusionary provisions of Section 201(a)— 
exclude from the use tax articles such as those purchased 
by petitioner which were resold either as such or as a part 
of a composite of tangible personal property. 

The Board confuses the articles purchased by petitioner 
with the items of equipment used by merchants in making 
retail sales (App. 29). The distinction is readily apparent. 
The furnishings in a retail store, such as chairs, carpets, 
and showcases, are used by the retailer as instrumentali¬ 
ties in selling his goods, but are not themselves sold to 
customers. Although a prospective purchaser may occupy 
a chair, walk over a carpet, and view the articles in a show¬ 
case, it is only the articles of merchandise which are for 
sale that he desires and pays for (if a sale is made) and 
the transfer of which is taxed. If no sale is made, no tax 
is paid by the prospective customer, irrespective of the use 
which he may have made of the facilities in the store. Ac¬ 
cordingly, it is proper that the merchant should pay no 
sales or use tax on the merchandise which he resells, but 
should be taxed on purchases of equipment which are not 
sold to the public. 

The situation of petitioner is quite different. The room 
furnishings and meal accessories which petitioner pur¬ 
chases are not used in making sales of other articles. They 
are a substantial and vital part of the very things which 
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are sold to petitioner’s customers. It is these articles 
which petitioner’s guests and patrons desire and pay for, 
and the transfer of which is taxed. Unlike furnishings in 
a retail store, for example, the guest or meal patron ob¬ 
tains no use or possession of the room and meal items in¬ 
volved unless he purchases a room or a meal, upon which 
purchase a sales tax is paid to the District. 

Petitioner’s rooms and meals occupy the same position 
as the merchandise of the retailer. Petitioner’s stock in 
trade, which it sells to the public in taxable sales, consists 
of rooms and meals. Just as the merchant pays no tax on 
his purchases of goods for resale, so petitioner should not 
be taxed on its purchases of articles for resale as a part of 
rooms and meals. 

Petitioner’s claim is limited to room and meal items. 
Purchases of the many items which petitioner uses in op¬ 
erating its business and which are not sold as elements of 
a room or meal are not claimed to be excepted from tax. 
They are like the equipment which retailers purchase for 
use in carrying on their business. But the line is clear be¬ 
tween such purchases and tax-free purchases of items for 
re-transfer to guests and patrons as part of a taxable sale. 

The fact that most retail sales involve a transfer of title, 
whereas petitioner’s sales involve a transfer of possession, 
in no way alters the basic governing principle of the Act 
that purchases for resale are not to be taxed. The Con¬ 
gressional policy against pyramiding of taxes applies no 
less to sales involving transfer of possession than to those 
where title passes. 

In numerous other situations, the District has recognized 
and effectuated the policy of Congress against pyramiding 
sales or use taxes. The Kegulations pursuant to the Act 
promulgated by the District Commissioners have consis¬ 
tently avoided the imposition of more than one sales or use 
tax before an article reaches the consumer. A pertinent 
example is Regulation Sec. 1105 (Supp. 48-9), dealing with 
purchases of materials and supplies for use in improving. 
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altering, or repairing tangible personal property of others. 
The Regulation provides that, where the contractor agrees 
for a lump sum to furnish materials and labor, he is re¬ 
garded as the final purchaser of the materials and is re¬ 
quired to pay the tax to his vendor. But, where the con¬ 
tract calls for the sale of the materials at an agreed price 
separate from the charge made for labor, a tax is payable 
on the sale of the materials to the contractor’s customer. 
Thus, a difference in the method of charging for the same 
repair work determines whether a tax on the materials is 
imposed with regard to the contractor or to his customer. 
In either case, however, only one tax is imposed with re¬ 
spect to the successive transfers of materials which are 
used. The same concern that not more than one tax should 
be imposed is evident throughout the Regulations (see 
Supp. 45-50). 

Here the District has sought to impose a tax on both 
petitioner’s purchases and its subsequent sales of the same 
items of tangible personal property. In so doing, it has 
acted contrary to the intent and wording of the Act. 

Due regard both for the literal language of Section 
201(a) of the Act and for the intent of Congress to avoid 
pyramiding of taxes requires a determination that peti¬ 
tioner was erroneously required to pay a use tax on its 
purchases of articles to be resold to room guests and meal 
patrons. 

n. PETITIONER HAD STANDING AS A PURCHASER 
TO APPLY FOR A REFUND OF SALES TAX PAY¬ 
MENTS. 

A. The Act grants a purchaser the right to apply for a 
sales tax refund. 

Under Section 140(a), swpra, an application for a refund 
of sales tax “may be made by the person upon whom such 
tax was imposed and who has actually paid the tax.” The 
Act imposes a sales tax on vendors at the rate of two per- 
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cent of the vendor’s gross receipts from the sale of tan¬ 
gible personal property and services at retail (Sec. 125; 
Supp. 3S-9), and requires vendors to pay the tax to the 
District (Sec. 136; Supp. 41). But each purchaser in 
the District must reimburse the vendor for the sales tax 
imposed by the Act (Sec. 126; Supp. 39). 

The Board, in approving the Assessor’s refusal to con¬ 
sider petitioner’s sales tax refund application, has ruled 
that under Section 140(a) only a vendor is entitled to make 
such an application. The Board has conceded that the 
“ultimate incidence” of the tax is on a purchaser such as 
petitioner, but has nevertheless concluded that petitioner 
is not the person who has “actually paid” the tax (App. 
32). 

The Board has adopted a narro-w and erroneous con¬ 
struction of the language of Section 140(a). Under well- 
recognized canons of construction, except as words are 
specially defined. Congress is presumed to have used them 
in “their ordinary and usual sense, and with the meaning 
commonly attributable to them”, see United States v. Pub¬ 
lic Utilities Commission, SO App. D. C. 227, 231, 151 F. 2d 
609, 613 (1945) (United States as customer of a public 
utility held to have standing, as “person affected”, to ap¬ 
peal from order of Commission); and see cases cited in 50 
Am. Jur., Statutes, § 238. The same rule applies in the 
construction of revenue acts, see Old Colony Railroad Co. 
v. Commissioner, 2S4 U. S. 552, 560, 76 L. ed. 484, 489 
(1932); Crane v. Commissioner, 331 U. S. 1, 6-7, 91 L. ed. 
1301, 1306 (1947). When Section 140(a) refers to the per¬ 
son who has “actually paid” the tax, the usual and ordi¬ 
nary meaning and effect must be given to the word “actu¬ 
ally”. In normal usage and understanding, petitioner, and 
not its vendors, is the one who “actually” paid the tax, 
i.e., in fact bore the burden of the tax. 

Had Congress intended to limit the right to apply for a 
refund to the vendor, it could have done so by authorizing 
only the “person upon whom such tax was imposed” to 
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apply. Further, if Congress had done no more than add the 
words “and who has paid the tax”, there might be warrant 
for arguing that this was a redundant reference to the 
vendor, who pays over the tax to the District. But when 
Congress used the phrase “actually paid” the tax, its un¬ 
mistakable purpose was to give the purchaser, upon whom 
the impact of the tax falls, as well as the vendor, upon 
whom it is legally imposed, the right to apply for a refund. 

Section 140(a) contains a further provision indicating 
that Congress must have intended that a purchaser should 
have the right to apply for a sales tax refund. The section 
provides that, when an application is made by a vendor 
who has collected reimbursement of the tax, no refund shall 
be made to the vendor until he has established that he has 
repaid to the purchaser the amount for which the applica¬ 
tion for refund is made. Congress having thus shown its 
concern that the'purchaser should receive the benefit of any 
sales tax refund, it is inconsistent to construe Section 
140(a) as preventing the purchaser himself from making 
the refund application. 

The correctness of the view that petitioner is entitled to 
apply for a refund is borne out when Section 140(a) is read 
together with the appeal provision. Section 141(a), supra. 
Section 141(a) provides in part that any “vendor or pur¬ 
chaser aggrieved by a . . . denial of an application for re¬ 
fund of any tax” may appeal to the Board. The wording 
of Section 141(a) clearly and unambiguously authorizes 
either a vendor or a purchaser aggrieved by denial of a 
refund application to appeal to the Board. Obviously, 
Congress would not have given a purchaser the right to 
appeal from the denial of an application for refund of a 
sales tax payment if it had not also given the purchaser 
the initial right to apply for a refund. The right to appeal 
from the denial of an application for a refund must carry 
with it the right to make the application for refund in the 
first instance. Otherwise, the language in Section 141(a) 
is without meaning or effect as it relates to a purchaser. 
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The Board has sought to escape the force of Section 
141(a) by suggesting that that portion of it which refers to 
a purchaser has reference only to the use tax (App. 32). 
But Section 141(a) appears in, and is a part of, Title I, the 
Sales Tax Act, and the reference to the purchaser must ac¬ 
cordingly be construed to apply to a purchaser’s right to 
apply for a refund of sales tax payments. The fact that 
Section 141 is also incorporated by reference in Title II, 
the Use Tax Act, by Section 223 does not help the Board’s 
position. It requires a strained construction, indeed, to find 
that, even though the reference to th*e right of a purchaser 
to apply for a refund appears in Section 141(a) of the Sales 
Tax Act, the purchaser is deprived of the right to apply 
for a refund of sales taxes because Section 223 incorpo¬ 
rates Section 114(a) in the Use Tax Act. Congress could 
have accomplished such a result, if desired, simply by 
excluding purchasers from Section 141(a) in the Sales Tax 
Act and giving purchasers the limited right to apply for 
refund of a use tax payment by appropriate wording in 
the Use Tax Act itself. 

It is worthy of note that three bills (H.R. 1937, H.R. 2156, 
and S. 1206) introduced in the First Session of the 81st 
Congress prior to the bill which became the present Act 
(H. R. 3704) all provided in their sales tax appeal sections 
that “any person” aggrieved by a final determination of 
tax or denial of any application for refund could appeal 
to the Board of Tax Appeals (see Hearings before the Joint 
Subcommittee on Fiscal Affairs of the Committees on the 
District of Columbia, February 8 and 16,1949, pp. 5,18,193 
(81st Cong., 1st Scss.)). It would be a curious conclusion 
that, although the present Act recognizes more clearly and 
specifically than did the earlier bills the right of a pur¬ 
chaser, as such, to apply for a refund of sales tax payments, 
he nevertheless does not have such right. 

The Board has denied petitioner’s standing to apply for 
a refund of sales tax payments on the additional ground 
that a “refund” implies a repayment of money by a pay-ee 
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to a payor and that, since petitioner did not make sales 
tax payments directly to the District, it cannot claim a re¬ 
fund. Though granting that petitioner paid the amount of 
the sales tax to its vendors, the Board has found that it 
cannot be assumed that the vendors paid the tax to the Dis¬ 
trict (App. 31). 

If petitioner’s construction of Sections 140(a) and 
141(a) is correct, then the word “refund” as used in the 
Act must be given a meaning broad enough to permit peti¬ 
tioner to make a claim against the District for sales tax 
payments which it believes were erroneously collected. 
That point aside, however, there is no warrant for the nar¬ 
row construction which the Board has given to the concept 
of “refund”. That a “refund” can be made to someone 
other than the person who has physically paid the money 
to the District is shown by statutes of other jurisdictions 
under which it is clear beyond dispute that either the pur¬ 
chaser who pays the amount of the tax to the vendor, or 
the vendor who pays the tax over to the government, can 
with equal right apply for a “refund”, see, e.g., Maryland 
Code Ann., Art. 81, Sec. 284; Admimstrative Code of the 
City of New York, § N41-8.0. 

It is apparent that, as a practical matter, a purchaser 
such as petitioner is the one who actually pays the tax, that 
the vendor is the mere channel through which the tax money 
is directed to the District, and that the two percent tax on 
gross receipts of the vendor received by the District rep¬ 
resents the payments made by the petitioner to such 
vendors.* The impact of the sales taxes in question has 
fallen on petitioner, out of whose pocket alone the tax bill 
has been paid. Since petitioner has borne the burden of the 
sales tax and since the District has received a tax payment 
of two percent on petitioner’s purchases, petitioner should 
have the right to apply for a refund. 

* Petitioner has limited its refund claim to two percent of the gross receipts 
from the sales to it which are claimed to be within the exception in Section 
201(a) (App. 66). Due to the small “breakage” allowed vendors by the 
Act (Sec. 127; Supp. 39), the vendor receives from the purchaser slightly 
more than the two percent which he is required to pay over to the District. 
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Tlie Board observes that petitioner did not produce evi¬ 
dence that the tax money paid by petitioner ever reached 
the District, and says that “to assume that the vendors 
paid the District the amount of such taxes, is to take too 
much for granted” (App. 31). The Board apparently mis¬ 
conceives the procedural status of petitioner’s sales tax 
claim. The Assessor’s refusal to consider petitioner’s sales 
tax claim on the merits has prevented petitioner from pre¬ 
senting any evidence to support that claim before the As¬ 
sessor or the Board. Once petitioner has been found to 
have standing to apply for a refund of the sales tax pay¬ 
ment, it will then be in order for petitioner to produce 
w'hatever evidence is necessary to support its claim. 

In fact, the Assessor’s representatives have examined 
the invoices representing the purchases involved in this ap¬ 
peal, and have accepted as correct the payments as showm 
in Petitioner’s Exhibits 1 and 2 (App. 64; 70-1). Thus, the 
District has conceded that petitioner made the payments on 
account of the sales tax which are here in issue. It is sub¬ 
mitted that it would be unfair and unnecessary to require 
petitioner to go further and show that its vendors had not 
violated the law by failing to make the required sales tax 
payments to the District. It may fairly be assumed that 
the case will be rare in which vendors wdll subject them¬ 
selves to the risk of fine and imprisonment by failing to 
make the sales tax payments (Section 148), and the burden 
should be on the respondent to produce evidence of any 
such case. In any event, the question of the extent of the 
proof of payment required of petitioner is not properly 
before the Court until petitioner has been given an oppor¬ 
tunity to present evidence to the Assessor in support of its 
claim. 

Finally, it should be noted that the Board’s ruling that 
petitioner has no standing to apply for a refund with re¬ 
spect to sales taxes results in undesirable appellate pro¬ 
cedure. Under the ruling below, the only instance in which 
the purchaser can obtain a review’ on the merits before the 
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Board is where he has paid a use tax as opposed to a sales 
tax. Generally speaking, a sales tax is collected with re¬ 
spect to all purchases made within the District, whereas 
the use tax applies normally to purchases made outside the 
District. The result of the Assessor’s position is that the 
wholly fortuitous circumstance of whether a purchase is 
made within or without the District, even though the items 
purchased are identical, determines whether or not the pur¬ 
chaser can challenge the tax on that purchase before the 
Board. Congress could hardly have intended such a ca¬ 
pricious result. It designated the Board as the expert body 
to exercise initial appellate review with respect to both 
sales and use taxes. 

B. The alternative remedies suggested by the Board are 

inadequate. 

The Board’s memorandum suggests various means other 
than a refund application by which petitioner might chal¬ 
lenge the sales tax. That there is, in fact, no adequate al¬ 
ternative remedy will be shown below. Even if there were, 
however, it would not follow that petitioner does not have 
the right to apply for a refund. The Act grants petitioner 
the right to make a refund claim, and Congress has not 
made its grant conditional upon the unavailability of an 
alternative means of contesting the tax. 

1. Remedies of vendor. 

The Board has suggested two remedies which a vendor 
might pursue to obtain a determination of the application 
of the sales tax to petitioner’s purchases (App. 33). They 
are: (a) an application by the vendor for a refund, or (b) 
in the event of petitioner’s refusal to pay the tax, a suit to 
recover the tax from petitioner. It will be noted first that 
each vendor would have complete freedom to determine 
whether he would pursue either of such remedies and, if so, 
when. Petitioner cannot force any of its vendors to con¬ 
test the application of the sales tax to its purchases if they 




30 


do not choose to do so. Thus, on their face, remedies avail¬ 
able to the vendor do not constitute adequate remedies for 
petitioner, see Columbian Cat Fanciers, hic. v. Koehne, 68 
App. D. C. 257, 260, 96 F. 2d 529, 532 (1938). 

While a vendor does have the right to apply for a refund, 
he would have no substantial inducement to do so since any 
recovery would benefit the purchaser rather than the vendor 
(Sec. 140(a)). The Board suggests that a vendor might 
apply for a refund as a matter of accommodation if peti¬ 
tioner were to offer to bear the expense (App. 33). But 
there is no assurance that petitioner, by agreeing to bear 
the expense, could overcome the natural reluctance of a 
vendor to become a party to litigation from which he could 
obtain no benefit. Certainly, petitioner’s ability to chal¬ 
lenge the sales tax should not depend on whether a particu¬ 
lar vendor can be induced to bring a suit. There is 
involved the added disadvantage that an application by a 
vendor would place in issue only the items which he had 
sold, whereas petitioner would wish to contest the appli¬ 
cation of the tax to purchases from more than one vendor 
that present a common issue as to taxability. 

The Board observes that in the case of credit sales peti¬ 
tioner could refuse to reimburse its vendors and force them 
to sue it for sales tax payments (App. 33). The Act makes 
the tax payment due from a purchaser to a vendor a debt 
which the vendor may recover at law (Sec. 126; Supp. 
39). But the vendor’s right does not provide an ade¬ 
quate remedy to a purchaser such as petitioner. ‘Since the 
District would require petitioner’s vendors to return a tax 
on purchases which petitioner claims are for resale, peti¬ 
tioner’s vendors could not be expected to continue to sup¬ 
ply such items to petitioner without collecting the tax. The 
effect of petitioner’s refusal to pay the amount of the tax 
to its vendors would be that they would stop supplying 
petitioner unless it paid cash on delivery for the amount of 
its purchases and the sales tax. In addition to being forced 
to a cash basis, petitioner’s business relations with its sup- 
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pliers would inevitably be prejudiced should petitioner com¬ 
pel them to bring suit to recover the tax for goods delivered 
on credit. Further, as the Board concedes, there is the 
additional undesirable feature that a decision in a suit be¬ 
tween the vendor and the purchaser would not be res judi¬ 
cata as to the District unless it were a party (App. 33). 

2. Action hy petitioner. 

The Board suggests three remedies which might be avail¬ 
able to petitioner. The Board’s first suggestion is that 
petitioner might apply to the Assessor for a certificate of 
resale under Section 130 of the Act (Supp. 40) and, if the 
issuance of such certificate were denied, attempt to compel 
issuance by judicial proceedings (App. 32-3). But the 
Assessor does not issue resale certificates. They are issued 
by the purchaser to his vendors on a form prescribed by 
the Regulations (Sec. 705; Supp. 46). Counsel for respond¬ 
ent conceded before the Board that petitioner could not 
have given any of its vendors resale certificates on the pur¬ 
chases here in issue and by that means have exempted its 
vendors from tax fiability with respect to such purchases 
(App. 66-7). Since the Assessor would clearly have 
demanded the tax from the vendors, they could not have 
been expected to accept resale certificates from petitioner. 
In that situation, petitioner could not, as suggested by the 
Board, obtain relief by suing the Assessor to compel the 
issuance of a certificate. A possible form of action might 
have been to join the vendor and the Assessor in a suit to 
compel acceptance of the resale certificate by the vendor. 
But there is a serious question whether such action could 
be brought in view of District of Columbia Code (1940 ed.), 
§ 47-2410, which provides: 

“No suit shall be filed to enjoin the assessment or col¬ 
lection by the District of Columbia or any of its oflficers, 
agents, or employees of any tax.” 

A suit to compel acceptance of a resale certificate which, if 
successful, wmuld prevent collection of the sales tax by the 
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District might well be held to be in effect a suit to enjoin 
collection of a tax and therefore barred by the above pro¬ 
vision. 

The Board suggests that “conceivably” petitioner might 
be able to pay the tax and sue the vendor for reimburse¬ 
ment, “in spite of the ordinary rule as to money paid under 
mistake of law” (App, 33). It is extremely doubtful 
whether petitioner could maintain such a suit. The Act 
does not authorize the purchaser to sue the vendor to re¬ 
cover amounts thought to have been erroneously paid on 
account of the sales tax. Had Congress intended the pur¬ 
chaser to have such a remedy, presumably it would have 
made a specific grant as it did in the case of a suit by a 
vendor against a purchaser. The reason for not granting 
the purchaser the right to sue his vendor would appear to 
be that Congress recognized that the vendor does not retain 
the amount paid over by the purchaser on account of the 
sales ta.xes but passes it on to the District. That being so, 
it is not surprising that Congress should have intended that 
petitioner’s right as purchaser to recover erroneously col¬ 
lected taxes should be against the party receiving them, the 
District, by way of an application for refund. 

A non-statutory suit to recover sales tax payments from 
a vendor would be of doubtful availability. Even though 
petitioner were to make its sales tax payments under pro¬ 
test, the substantial defense could be raised that they were 
neverthless, in contemplation of law, voluntarily made and 
therefore not recoverable. In Heckman <& Co. v. I. S. Dawes 
(0 Son Co., 56 App. D. C. 213,12 F. 2d 154 (1926), this court 
held that a purchaser could not maintain an action to re¬ 
cover the amount of a federal tax which the manufacturer 
had added to the selling price of his commodity, even though 
the tax had since been declared invalid and the manufac¬ 
turer had obtained a refund of the tax. Petitioner would 
face an additional defense not present in the Heckman 
case, because here petitioner would not be suing for a tax 
recovered by the vendor from the District, but for an 
amount passed on to the District by the vendor. 
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The final suggestion made by the Board is that a declara¬ 
tory judgment action might be brought contesting the ap¬ 
plicability of the tax to petitioner’s purchases (App. 33). 
The short answer to that suggestion is that the Federal 
Declaratory Judgments Act (28 U. S. C. § 2201) specifically 
excepts controversies “with respect to Federal taxes” from 
those disputes w’hich may be tried in a declaratory judg¬ 
ment suit. That the sales tax here involved is a “federal 
tax” is not open to serious question.* The tax is imposed 
by an Act of Congress and receipts from it are required to 
be deposited with the Treasurer of the United States, see 
District of Columbia Code (1940 ed.), § 47-301. 

In summary, petitioner does not have available and within 
its control an adequate non-statutory remedy for chal¬ 
lenging the application of the sales tax to its purchases. 
The absence of such a remedy strengthens the conclusion 
that Congress must have intended by the language of Sec¬ 
tions 140(a) and 141(a) to grant purchasers such as peti¬ 
tioner the right to apply to the Assessor for a refund. 

in. THE BOARD HAD JURISDICTION TO REVIEW 
THE ASSESSOR’S REFUSAL TO CONSIDER PETI¬ 
TIONER’S APPLICATION. 

Section 141(a) of the Act authorizes an appeal to the 
Board by any “vendor or purchaser aggrieved by a . . . 
denial of an application for refund of any tax .... ” The 
Board was apparently in doubt W’hether the quoted lan¬ 
guage gave it jurisdiction to review the Assessor’s action 
because it was in the form of a refusal to act on petitioner’s 
application for refund of sales taxes, rather than a rejec¬ 
tion of the application on the merits. The Board did not 
feel called upon to decide the point, because of its conclu- 

* Compare NeUd v. District of Columbia, 71 App. D. C. 306, 318, 110 F. 2d 
246, 258 (1940) holding, inter alia, that an Act of Congress imposing a gross 
receipts tax in the District was a “federal taxing statute” to be tested by the 
standards of the Fifth Amendment of the Constitution, rather than those of the 
Fourteenth Amendment. 
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sion that the Assessor’s action was correct (App. 31).* 
However, since in petitioner’s view the Assessor did err in 
refusing to consider petitioner’s application, it is appro¬ 
priate to consider whether the Board had jurisdiction to 
review and correct the Assessor’s action. 

The Assessor’s refusal to consider petitioner’s applica¬ 
tion clearly had the same practical effect as an adverse de¬ 
termination on the merits. As the Board recognized, “the 
consequenee in either case is that the applicant does not 
get the refund” (App. 30). It is reasonable to conclude 
that Congress, in granting the right to appeal from the 
“denial” of a refund claim, wanted to provide an effective 
means of reviewing adverse action by the Assessor with 
respect to a refund claim, whether that action should take 
the form of a rejection after consideration on the merits 
or a dismissal in limine. 

The fact that administrative action is in the form of dis¬ 
missal does not preclude review by the statutory reviewing 
authority. In upholding federal District Court jurisdic¬ 
tion to review an Interstate Commerce Commission order 
dismissing a complaint alleging discrimination in railroad 
accommodations, the Supreme Court declared in Mitchell 
V. United States, 313 U. S. 80, 92, 85 L. ed. 1201, 1210 
(1941): 

“* • • The fact that the Commission’s order was one 
of dismissal of appellant’s complaint did not foreclose 
the right of review. Appellant was an aggrieved party 
and the negative form of the order is not con¬ 
trolling. • * *” 

See also the opinion in Poliak et al. v. Public Utilities Com¬ 
mission, 79 W. L. R. 1141, 1142 (App. D. C. 1951). 

Acceptance of the view that there is no appeal from the 
Assessor’s refusal to act on a refund application would 
mean that the Assessor could, in any case, deprive an appli- 

* The Board appears, however, to have assumed that it had jurisdiction 
since it “affirmed” the .Assessor’s action with regard to petitioner’s sales 
tax refund application (App. 35). 
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cant of his statutory right of review and the Board of 
jurisdiction, by the simple expedient of declaring that he 
would not consider the application for refund. Congress 
cannot be assumed to have placed such unchecked power 
in the hands of the Assessor. Even if the literal language 
of Section 141(a) led to such a result, which it does not, 
there would be called into play the principle of statutory 
construction, reiterated by the Supreme Court in United 
States V. Rosenblum Truck Lines, 315 U. S. 50, 55-6, 86 
L. ed. 671, 676 (1942), that: 

<<* * « 'Where the plain meaning of words used in a 
statute produces an unreasonable result, ‘plainly at 
variance with the policy of the legislation as a whole’, 
we may follow the purpose of the statute rather than 
the literal words. • * • ” 

See, to the same effect. United States v. American Truck¬ 
ing Associations, 310 U. S. 534, 543-4, 84 L. ed. 1345, 1350-1 
(1940); Sorrells v. United States, 287 U. S. 435, 446-7, 77 
L. ed. 413, 419 (1932). 

Permitting an appeal to the Board from the dismissal of 
an application does not require the Board to pass on the 
merits of the refund applications in the first instance. The 
Board need only consider the application to the extent 
necessai'y to determine whether a prima facie case for re¬ 
fund is present. The Board can then direct the Assessor 
to consider the application on the merits. The Board has 
the authority to affirm, cancel, or modify the Assessor’s 
disposition of a refund application on the merits, see Dis¬ 
trict of Columbia Code (1940 ed.), §47-2403. Congress 
must have intended the Board to have the more limited 
authority to direct the Assessor to consider such an appli¬ 
cation on the merits in an appropriate case. 

CONCLUSION. 

The Board and the Assessor have failed to observe the 
Congressional mandate that purchases of tangible personal 
property for the purpose of resale shall not be subjected to 
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a use tax. The Board and the Assessor have also deprived 
petitioner of its statutory right to apply for a refund of 
sales tax payments. The decisions of the Board in all 
three cases should be reversed. Cases Nos. 11,188 and 
11,189 should be remanded with instructions to cancel the 
use tax assessments. Case No. 11,190 should be remanded 
with instructions to grant petitioner’s application for re¬ 
fund of use taxes and to hear and detennine petitioner’s 
application for refund of sales taxes on the merits. 

Respectfully submitted, 

Gansox Purcell, 

C. Roger Nelson, 

Courts Oulahan, 

Root, Ballantixe, Harlax, 
Bushby & Palmer, 

910 17th St., N. W., 
Washington, D. C., 

Attorneys for Petitioner. 
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SUPPLEMENT 

Excerpts from District of Colvmhia Revenue Act of 
1949 (Act of May 27, 1949, c. 146, 63 Stat. 112; U. S, 
Code Cong. Serv. 1949, Vol. 1, p. 119 et seq.). 

TITLE I—GROSS SALES TAX 

Sec. 114. (a) “Retail sale” and “sale at retail” mean 

the sale in any quantity or quantities of any tangible per¬ 
sonal property or service taxable under the terms of this 
title. Said term shall mean all sales of tangible personal 
property to any person for any purpose other than those 
in which the purpose of the purchaser is to resell the prop¬ 
erty so transferred in the form in which the same is, or is 
to be, received by him, or to use or incorporate the prop¬ 
erty so transferred as a material or part of other tangible 
personal property to be produced for sale by manufac¬ 
turing, assembling, processing, or refining. For the pur¬ 
pose of the tax imposed by this title, these terms shall in¬ 
clude but shall not be limited to the following: 

• ••••••••• 

(1) The sale for consumption of any meals, food or 
drink, or other tangible personal property for a considera¬ 
tion, at any restaurant, hotel, drug store, club, resort, or 
other place at which meals, food, drink, or other tangible 
personal property are sold. 

*••••••••• 

(3) The sale or charges for any room or rooms, lodgings, 
or accommodations furnished to transients by any hotel, 
inn, tourist camp, tourist cabin, or any other place in w^hich 
rooms, lodgings, or accommodations are regularly fur¬ 
nished to transients for a consideration. 

(4) The sale of natural or artificial gas, oil, electricity, 
solid fuel, or steam, when made to any purchaser for pur¬ 
poses other than resale or for use in manufacturing, as¬ 
sembling, processing, or refining. 
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(5) The sale of material used in the construction, and of 
materials used in the repair or alteration, of real property, 
which materials, upon completion of such construction, al¬ 
terations, or repairs, become real property, regardless of 
whether or not such real property is to ho sold or resold. 

(6) The grant of the right to continuous possession or 
use of any article of tangible personal property granted 
under a lease or contract if such grant of possession would 
be taxable if outright sale were made; in such event such 
lease or contract shall be considered the sale of such article 
and the tax shall be computed and paid by the vendor upon 
the rentals paid. 

Sec. 117. “Sale” and “selling” mean any transaction 
whereby title or possession, or both, of tangible personal 
property is or is to be transferred by any means whatso¬ 
ever for a consideration by a vendor to a purchaser, or any 
transaction whereby services subject to tax under this title 
are rendered for consideration or are sold to any pur¬ 
chaser by any vendor, and shall include, but not be limited 
to, any “sale at retail” as defined in this title. Such con¬ 
sideration may be either in the form of a price in money, 
rights, or property, or by exchange or barter, and may be 
payable immediately, in the future, or by installments. 

Sec. 119. “Tangible personal property” means cor¬ 
poreal personal property of any nature. 

Sec. 121. “Taxpayer” means any person required by 
this title to make returns or to pay the tax imposed by this 
title. 

*••••••••• 

IMPOSITION OF TAX 

Sec. 125. Beginning on and after the first day of the 
first month succeeding the sixtieth day after the approval 
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of this Act, for the privilege of selling certain tangible per¬ 
sonal property at retail sale and for the privilege of sell¬ 
ing certain selected services defined as sales at retail in 
this title, a tax is hereby imposed upon all vendors at the 
rate of 2 per centum of the gross receipts of any vendor 
from the sale of such tangible personal property and 
services. 

REIMBURSEMENT FOR THE TAX 

Sec. 126. Reimbursement for the tax imposed upon the 
vendor shall be collected by the vendor from the purchaser 
on all sales the gross receipts from which are subject to the 
tax imposed by this title so far as it can be done. It shall 
be the duty of each purchaser in the District to reimburse 
the vendor, as provided in section 127 of this title, for the 
tax imposed by this title. Such reimbursement of tax shall 
be a debt from the purchaser to the vendor and shall be 
recoverable at law in the same manner as other debts. 

RATE OF TAX TO BE COLLECTED BY VENDOR 

Sec. 127. For the purpose of collecting his reimburse¬ 
ment as provided in section 126 of this title insofar as it 
can be done and yet eliminate the fractions of a cent, the 
vendor shall add to the sales price and collect from the 
purchaser the following amounts: 

(a) On each sale where the sales price is from 14 cents 
to 63 cents, both inclusive, 1 cent; 

(b) On each sale where the sales price is from 64 cents 
to $1.13, both inclusive, 2 cents; 

(c) On each 50 cents of sales price or fraction thereof 
in excess of $1.13,1 cent. 

EXEMPTIONS 

Sec. 128. Gross receipts from the following sales shall 
be exempt from the tax imposed by this title: • * * 

(d) • • • 

(2) Sales of any food sold for human consumption in 
hotels, restaurants, cafes, bars, and other establishments 
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where the sales priee of the food furnished each individual 
patron, including any cover, minimum, entertainment, or 
other charge, is $1.25 or less: Provided, however, That the 
gross proceeds from all such sales where the sales price to 
the individual patron is more than $1.25 shall be subject to 
the tax imposed by tliis title without any deductions from 
such gross proceeds by virtue of the provisions of this sub¬ 
section : Avid provided further, That the provisions of this 
title with respect to reimbursement for the tax imposed 
shall be applicable to every such sale where the sales price 
to the individual patron is more than $1.25 without regard 
to the provisions of this subsection. 
«••••••••• 

(1) Sales of natural or artificial gas, oil, electricity, solid 
fuel, or steam, directly used in manufacturing, assembling, 
processing, or refining. 

COLLECTION OF TAX 

Sec. 130. It shall be presumed that aU receipts from the 
sale of tangible personal property and services mentioned 
in this title are subject to tax until the contrary is estab¬ 
lished, and the burden of proving that a receipt is not tax¬ 
able hereunder shall be upon the vendor or the purchaser 
as the case may be. Except as provided in section 128 (c) 
of this title, unless the vendor shall have taken from the 
purchaser a certificate signed by and bearing the name and 
address of the purchaser and the number of his registra¬ 
tion certificate to the effect that the property or service 
was purchased for resale, the receipts from all sales shall 
be deemed taxable. The certificate herein required shall be 
in such form as the Assessor shall prescribe and, in case 
no certificate is furnished or obtained prior to the time the 
sale is consummated, the tax shall apply to the gross re¬ 
ceipts therefrom as if the sale were made at retail. 
*«•••••••• 
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RETURNS AND PAYMENT OF TAX 

Sec. 136. (a) At the time of filing his return as provided 
by this title, the taxpayer shall pay to the Collector the 
taxes imposed by this title. 

DETERMINATION OF TAX 

Sec. 139. If a return required by this title is not filed, 
or if a return when filed is incorrect or insuflScient, the 
amount of tax due shall be determined by the Assessor from 
such information as may be obtainable. Notice of such de¬ 
termination shall be given to the taxpayer. Such determi¬ 
nation shall finally and irrevocably fix the tax unless the 
person against whom it is assessed, within thirty days after 
the giving of notice of such determination, shall apply in 
writing to the Assessor for a hearing, or unless the Asses¬ 
sor of his own motion shall redetermine the same. After 
such hearing or redetermination the Assessor shall give 
notice of his final determination to the person against 
whom the tax is assessed. 

REFUNDS 

Sec. 140.(a) Except as to any tax finally determined as 
provided in section 139, where any tax has been errone¬ 
ously or illegally collected, the tax shall be refunded if ap¬ 
plication under oath is filed with the Assessor for such re¬ 
fund within one year from the payment thereof. For like 
cause and within the same period a refund may be made 
upon the certificates of the Assessor and the Collector. 
Whenever a refund is made upon the certificates of the As¬ 
sessor and the Collector, the Assessor and Collector shall 
state their reasons therefor in writing. Such application 
may be made by the person upon whom such tax was im¬ 
posed and who has actually paid the tax. When an appli¬ 
cation is made by a vendor who has collected reimburse¬ 
ment of such tax, no actual refund of moneys shall be made 
to such vendor, until he shall first establish to the satisfac¬ 
tion of the Assessor, under such regulations as the Com- 
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missioners may prescribe, that the vendor has repaid to 
the purchaser the amount for which the application for re¬ 
fund is made. In lieu of any refund required to be made, a 
credit may be allowed therefor on payment due from the 
applicant. 

(b) Application for a refund or credit made as herein 
provided shall be deemed an application for a revision of 
any tax, penalty, or interest complained of and the Asses¬ 
sor may receive evidence with respect thereto. After 
making his determination of whether any refund shall be 
made, the Assessor shall give notice thereof to the ap¬ 
plicant. 

APPE^VLS 

Sec. 141. (a) Any vendor or purchaser aggrieved by a 

final determination of tax or denial of an application for 
refund of any tax may, wdthin ninety days from the date 
of the final determination of the tax or from the date of 
the denial of an application for refund, as the case may be, 
appeal to the Board of Tax Appeals for the District of Co¬ 
lumbia in the same manner and to the same extent as set 
forth in sections 3, 4, 7, 8, 9, 10, and 11 of title IX of the 
Act entitled “An Act to amend the District of Columbia 
Revenue Act of 1937, and for other purposes”, approved 
August 17, 1937, as amended, and as the same may here¬ 
after be amended. The remedy provided in this section 
shall not be deemed to take away from the taxpayer any 
remedy which he might have under any other provision of 
law, but no suit by the taxpayer for the recovery of any 
part of any tax shall be instituted in any court if the tax¬ 
payer has elected to file an appeal with respect to such tax 
with the Board of Tax Appeals for the District of Co¬ 
lumbia. 
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TITLE II—COMPENSATING-USE TAX 

DEFINITIONS 

Section 201. (a) “Retail sale”, “sale at retail”, and 

“sold at retail” means all sales in any quantity or quan¬ 
tities of tangible personal property, whether made within 
or without the District, and services, to any person for the 
purpose of use, storage, or consumption, within the Dis¬ 
trict, taxable under the terms of this title. These terms 
shall mean all sales of tangible personal property to any 
person for any purpose other than those in which the pur¬ 
pose of the purchaser is to resell the property so trans¬ 
ferred in the form in which the same is, or is to be, re¬ 
ceived by him, or to use or incorporate the property so 
transferred as a material or part of other tangible personal 
property to be produced for sale by manufacturing, as¬ 
sembling, processing, or refining. • • • 

• ••••••••• 

Sec. 202. “Purchase” and “purchased” shall mean 
and include— 

(a) any transfer, either conditionally or absolutely, 
of title or possession or both of the tangible personal 
property sold at retail; 

(b) any acquisition of a license or other authority 
to use, store, or consume, the tangible personal prop¬ 
erty sold at retail; 

(c) any sale of services sold at retail. 

IMPOSITION OF TAX 

Sec. 212. Beginning on and after the first day of the 
first month succeeding the sixtieth day after the approval 
of this Act, there is hereby imposed and there shall be paid 
by every vendor engaging in business in the District and 
by every purchaser a tax on the use, storage, or consump¬ 
tion of any tangible personal property and services sold or 
purchased at retail sale. The tax hereby imposed shall be 
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at the rate of 2 per centum of the sales price of the tangible 
personal property or services rendered or sold. 

PAYMENT OF T.VX BY VENDOR 

Sec. 213. Every vendor engaging in business in the Dis¬ 
trict and making sales at retail shall, for the privilege of 
making such sales, pay to the Collector the tax imposed by 
this title. At the time of making such sales the vendor shall 
collect the tax from the purchaser and give to the purchaser 
a receipt therefor in such form as prescribed by the As¬ 
sessor. • • * 

Sec. 214. Every vendor or retailer not engaging in busi¬ 
ness in the District who makes sales at retail as defined in 
this title, and who upon application to the Collector has 
been expressly authorized to pay the tax imposed by this 
title, shall, at the time of making such sales, collect the re¬ 
imbursement of the tax from the purchaser and give to the 
purchaser a receipt therefor in such form as prescribed by 
the Assessor. • * * 

PAYMENT OF T.\X BY PURCHASER 

Sec. 215 If a purchaser has not reimbursed for the tax 
such vendors or retailers as are required or authorized to 
pay the tax, as the case may be, such purchaser shall file a 
return as hereinafter provided and pay to the Collector 2 
per centum of the total sales prices of property and serv¬ 
ices purchased at retail sale. 

exemptions 

Sec. 216. The tax imposed by this title shall not apply 
to the following: 

(a) Sales upon which taxes are imposed under title I of 
this Act. 

(b) Sales exempt from the taxes imposed under title I of 
this Act. 

«*•••••••• 
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DETEBMINATION OF TAX, REFUNDS, APPEALS, SALES IN BULK, 
REGULATIONS, PENALTIES AND INTEREST, PROSECUTIONS, 
FALSE AND INCORRECT RETURNS, NOTICES, AND SO FORTH 

Sec. 223. The provisions of sections 139, 140, 141, 142, 
143,144,145,147,148,149,150,151, and 152 of title I of this 
Act are hereby incorporated in and made applicable to this 
title. 

Excerpts from Regulations Pertaining to Sales and 
Use Taxes Promulgated hy the Board of Commission¬ 
ers of the District of Columbia on July 12 , 1949 , As 
Amended. 

Definitions 

Sec. 202. Special definitions. • • • 

*••*•••••• 

(e) “Continuous possession^\ The sales tax shall be 
computed by the lessor on rentals received pursuant to 
rental or lease agreements which are made in lieu of out¬ 
right sales. In the following cases amounts received by 
way of rentals shall be subject to tax: (1) Where the type 
of personal property involved can not be purchased out¬ 
right or (2) where possession remains or is intended to re¬ 
main in one lessee for a period extensive enough to result 
in a substantial consumption of the property or for such 
period as would result in a substantial reduction in the 
useful life of the property unless the property is repaired, 
renewed, or rebuilt. 

Persons who lease property to others under conditions 
which do not constitute rentals “in lieu of outright sales’^ 
are considered consumers of the property leased and re¬ 
ceipts from rentals to such persons are not taxable. 

*•••••••• • 
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Sec. 402. Exclusion from retail sales a/nd sales at re¬ 
tail .— 

(a) Sales for resale of property in the form in which the 
property is or is to be received by the purchaser. 

(b) Sales of property to be incorporated as a material 
part of other tangible personal property to be produced 
for sale by manufacturing, assembling, processing or re¬ 
fining. • • • 

Sec. 705. Where a person purchases tangible personal 
property for the purpose of resale, or to use or incorporate 
the property as a material, or part of other tangible per¬ 
sonal property to be produced for sale by manufacturing, 
assembling, processing or refining, such purchaser shall 
give to the vendor a certificate of resale. 

(1) The approved form of certificate of resale is shown 
under Sec. 706. This certificate shall state the purpose for 
which the property is purchased, shall show the purchaser’s 
certificate of registration number and shall be signed by the 
purchaser. 

(2) Such certificate shall be preserved by the vendor and 
shall be his authority for not adding reimbursement for the 
tax to the sales price of the property. 

• ••••••••• 

Sec. 1101. Sales of material used in the construction, 
repair, or alteration of real property. —A taxable “retail 
sale” includes the sale of material used in the construction, 
repair, or alteration, of real property, which material be¬ 
comes real property upon completion of the work, regard¬ 
less of whether or not such real property is to be sold or 
resold. As used herein, the word “contractor” includes 
“subcontractor”. Responsibility for filing returns and 
paying the tax with respect to different types of contract 
for such construction is fixed as follows: 

(a) Under contracts whereby the contractor agrees to 
sell the materials used at an agreed price for such mate- 
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rials, or at the regular retail price, and to perform the work 
either for an additional price or on the basis of time con¬ 
sumed, such contractor is deemed to be a vendor making a 
taxable sale at retail within the meaning of the Act and is 
required to file returns, pay the tax, and collect reimburse¬ 
ment therefore from his purchaser, the same as any other 
vendor. • * • 

(b) Under all other contracts, except as otherwise pro¬ 
vided herein, the contractor who furnishes material and 
performs the work of affixing such material to real prop¬ 
erty so that the material becomes real property shall be 
deemed the purchaser (consumer) of the materials used 
and shall either reimburse his registered vendor (whole¬ 
saler or retailer) for the tax paid by such vendor, or file 
returns for the use or consumption of such materials as 
the case may be and pay the tax as purchaser (consumer). 
Examples of such contracts are those in which the con¬ 
tractor : 

(1) Agrees to furnish materials and services for a lump 
sum; 

(2) Agrees to furnish the materials and services on a 
cost-plus basis; 

(3) Agrees to furnish the materials and services with 
an upset or guaranteed price which may not be ex¬ 
ceeded. 

(c) A contractor may in certain instances himself fabri¬ 
cate part or all the articles which he uses in construction 
work. For example, a sheet metal contractor may partly or 
wholly manufacture roofing, cornices, gutter pipe, furnace 
pipe, furnaces; ventilation ducts or other such items from 
sheet metal vrhich he purchases, and use these articles, pur¬ 
suant to a contract for the construction or improvement of 
real property. In such instances the contractor is either 
a vendor within the meaning of subsection (a) hereof or a 
consumer within the meaning of subsection (b) hereof. 

• ••••••••• 
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Sec. 1102. Sales of containers, shipping cartons, etc .— 
(a) Sales of containers, shipping cartons, bottles, boxes, 
excelsior and bale binding, etc., may be classified into three 
groups. 

(h) The first group includes those situations in which the 
container, shipping carton, bottle, box, excelsior or bale 
binding etc. is purchased for delivery with other tangible 
property sold by the purchaser. Receipts from such sales 
are not subject to the tax. 

(c) The second group includes those situations in which 
the containers, shipping cartons, bottles, boxes, excelsior or 
bale binding, etc., is purchased for consumption by the ven¬ 
dee and not for delivery by the vendee as described in the 
first group. Receipts from such sales are subject to the 
tax. Thus, where tangible personal property is sold in any 
container, the title to which is retained by the seller and 
w’here the container is to be returned to the seller by his 
vendee, the person so using the container, etc., in the con¬ 
duct of his business is a purchaser for use or consumption 
and the sale of the container, etc., to him is a sale at retail 
to which the sale tax applies. 

(d) The third group includes those situations in which 
the container, bottle, box, excelsior or bale binding, etc., is 
purchased by vendees engaged in rendering services not 
subject to the sales tax who use such articles in connection 
with their business. The receipts from such sales are sub¬ 
ject to the tax. Thus, the receipts from such sales of 
vrrapping paper and twine to a dry cleaner or laundry are 
subject to the tax, since the dry cleaner or laundry does 
not make sales at retail and does not purchase the tangible 
personal property for resale but for consumption. 

• ••••••••• 

Sec. 1105. Sales of Property consumed in repairs .— 
(a) Frequently, materials and supplies are consumed in 
improving, altering or repairing tangible personal property 
of others. The instances are innumerable. 
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(1) Those in which the contractor agrees for a lump snm 
to furnish the materials and supplies and necessary labor 
or services, and 

(2) Those in which the contractor agrees to furnish the 
materials and supplies at a fixed price or at the regular 
retail price and to render the services either for an addi¬ 
tional agreed price or on the basis of time consumed. 

(h) When a contractor uses materials and supplies in 
carrying out such a lump sum contract, he becomes the con¬ 
sumer thereof. The sale to him is to a final purchaser and 
he is required to pay the tax to his vendor. 

(c) Where the contract calls for the sale of the materials 
and supplies to a person at an agreed price separate from 
the charge made for labor or service, the contractor is re¬ 
quired to collect reimbursement for the tax thereon from 
such person, as the sale to the contractor’s customer is a 
sale at retail. 

• ••••••••• 

Sec. 1201. Sales to or hy persons enga,ged in priniing .— 

• ••••••*•• 

(h) Labels and other privled matter sold to mamifactur- 
er $.—Sales of labels or name plates, and the printing there¬ 
on, to manufacturers, wholesale merchants where the pur¬ 
pose of the purchaser is to affix the label or name plate to 
his own products, or the container thereof, for resale, shall 
be deemed made for the purpose of resale, and therefore, 
not taxable. 

Sales of package inserts, individual folding boxes and 
set-up boxes, and the printing thereon to manufacturers, or 
producers, to accompany their own manufactured products, 
and to pass to the ultimate consumer upon final sales of the 
manufactured product contained or described therein, shall 
be deemed made for the purpose of resale. 

• ••••••••• 

Sec. 1202. Persons furnishing noniaxahle services .— 
Persons who furnish a nontaxable service are considered 
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the consumers of all materials and supplies which they pur¬ 
chase to operate their business and must reimburse their 
vendors for the tax. 

• •••*••«•• 

Sec. 1204. Laundries, dry clecmers a/nd linen sup¬ 
pliers .— 

(a) Persons operating laundry and dry cleaning estab¬ 
lishments are not required to pay the tax on receipts from 
their services. They are purchasers for use or consump¬ 
tion of tangible personal property used or consumed in the 
rendering of such services. 

(h) Persons engaged in the business of furnishing coats, 
caps, aprons, dresses, towels, linens and other articles of a 
similar nature to barber shops, beauty parlors and other 
establishments under an agreement which provides for a 
continuous service to be rendered in the periodic cleaning 
or laundering of such articles, are deemed to be the ulti¬ 
mate consumers of the tangible personal property required 
to be used by them in the rendering of such service and 
therefore are not required to pay the tax on receipts there¬ 
from, unless such agreement comes within the purview of 
Sec. 202 (e) oi these regulations. 
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L 

PETITIONS FOR REVIEW. 

152 BOARD OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA 

Filed Jul 6 1951 
Docket No. 1197 

Hotels Statler Co., Inc., Petitioner, 

V. 

District of Columbia, Respondent. 

Petition for Review of a Decision of the Board of Tax 
Appeals for the District of Columbia. 

To the Honorable Chief Judge and Circuit Judges of the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit: 

1. Hotels Statler Co., Inc., petitions for a review by the 
United States Court of Appeals for the District of Columbia 
Circuit, of the decision of the Board of Tax Appeals made 
in the above-entitled proceedings. 

2. The decision of which review is sought affirmed a de¬ 
nial of a claim for refund of use tax for the period August 
1, 1949, to and including August 31, 1949. 

3. The decision of the Board was entered on June 7,1951. 

C. Roger Nelson, 

910 17th Street, N. W., 
Washington 6, D. C., 

Attorney for Hotels Stabler 
Co., Inc. 

• ••••••• •• 

162 Filed Jul 6 1951 

Docket No. 1198 

Petition for Review of a Decision of the Board of Tax 
Appeals for the District of Columbia. 

To the Honorable Chief Judge and Circuit Judges of the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit; 
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1. Hotels Statler Co., Inc., petitions for a review by the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit, of the decision of the Board of Tax Appeals 
made in the above-entitled proceedings. 

2. The decision of which review is sought afl&rmed a de¬ 
nial of a claim for refund of use tax for the x)eriod Sep¬ 
tember 1, 1949, to and including September 30, 1949. 

3. The decision of the Board was entered on June 7,1951. 

C. Roger Nelson, 

910 17th Street, N. W., 
Washington 6, D. C., 

Attorney for Hotels Statler 
Co., Inc. 

• ••••••••• 

175 Filed Jul 6 1951 

Docket No. 1230 

Petition for Review of a Decision of the Board of Tax 
Appeals for the District of Columbia. 

To the Honorable Chief Judge and Circuit Judges of the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit: 

1. Hotels Statler Co., Inc., petitions for a review by the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit, of the decision of the Board of Tax Appeals 
made in the above-entitled proceedings. 

2. The decision of which review is sought affirmed a de^ 
nial of a claim for refund of use tax for the period October 
1, 1949, to and including June 30, 1950, and affirmed a re¬ 
fusal to consider an application for refund of sales tax for 
the period August 1, 1949, to and including June 30, 1950. 

3. The decision of the Board was entered on June 7, 
1951. 

C. Roger Nelson, 

910 17th Street, N. W., 
Washington 6, D. C., 

Attorney for Hotels Statler 
Co., Inc. 
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IX 

PETITIONS TO BOARD OF TAX APPEALS. 

1 Filed Feb 28 1950 

Docket No. 1197 

Petition. 

The above named petitioner petitions for cancellation 
of an assessment of taxes against it and alleges as follows: 

1. The petitioner is a corporation engaged in the hotel 
business in the District of Columbia. 

2. The tax in controversy is a Sales and Use Tax for the 
month of August, 1949, plus penalty and interest all in the 
amount of Sixty-two and 96/100 Dollars. 

3. An informational return dated September 30, 1949, a 
copy of which is attached marked “Exhibit A” was filed 
by the petitioner wdth the Assessor; thereafter, on October 
4, 1949, the Assessor made a determination of the amount 
of tax due and gave notice of such determination to the 
petitioner. Within thirty days after the said giving of 
notice of determination, the petitioner applied in writing 
to the Assessor for a hearing which was held on November 
15, 1949 and on December 1, 1949, the Assessor made his 
final determination of tax and gave notice thereof to the 
petitioner. Copy of the statement of taxes dated Decem¬ 
ber 1, 1949 is attached hereto marked “Exhibit B”. The 
tax plus penalty and interest in the total amount of Sixty- 
two and 96/100 Dollars was paid by the petitioner under 

protest in writing on December 13,1949. 

2 4. The assessment of the tax is based upon the 
following errors: 

A. Imposition of the tax constitutes double taxation in 
violation of the District of Columbia Revenue Act of 1949. 

B. The Assessor erred in holding that the District Sales 
Tax applies to the gross proceeds from the sale of tangible 
personal property and utilities purchased by the petitioner 
for use and consumption by and resale to its transient 
guests. 
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C. The Assessor erred in holding that the District Sales 
Tax applies to the gross proceeds from the sale of tangible 
personal property and utilities purchased by the petitioner 
for use and consumption in the sale for consumption of 
meals, food or drink, for a consideration. 

D. The Assessor erred in denying the claim by the peti¬ 
tioner that materials, supplies and equipment used by it in 
connection with its kitchens, dining rooms, guest rooms and 
general hotel activities are purchased for use in furnishing 
a taxable sale or service, and consequently exempt from 
the District Sales Tax. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

A. Tangible personal property and utilities are pur¬ 
chased by the petitioner for resale to its transient guests 
and the cost of said personal property and utilities is in¬ 
cluded in the sale or charge for room or rooms, lodgings, 
or accommodations furnished by the petitioner to tran¬ 
sients which sale or charge is subject to the tax imposed 
by the District of Columbia Revenue Act of 1949. Typical 
instances of such tangible personal property are ash trays, 
bath mats, blankets, coat hangers, curtains, dresser scarfs, 
drinking glasses, electric light bulbs, guest stationery, ink, 
lamp shades, matches, penholders, pillows, pillow 
3 cases, pin cushions and accessories, sheets, shoe 
cloths, soap, spreads, tissue, towels and wash cloths, 
which are purchased for use and consumption by transient 
guests and are normally charged off as an expense to tran¬ 
sient rooms or are depreciated within a period of two years. 
Petitioner contends that said tangible personal property 
and utilities, when purchased, are acquired by it for the 
purpose of (a) reselling the property and utilities in the 
form in which the same was received, or (b) using or incor¬ 
porating the property and utilities as a material or part of 
other tangible personal property or service to be produced 
for sale by manufacturing, assembling, processing or re¬ 
fining and the sale thereof is exempt from the District Sales 
Tax under the terms of Sec. 114(a) of the Act. 
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B. Other tangible personal property and utilities are 
purchased by the petitioner for use and consumption in the 
sale for consumption of meals, food or drink, for a consid¬ 
eration. Typical instances are chinaware, doilies, glassware, 
silverware, table linens, dining room and kitchen equipment, 

all of which are purchased by the petitioner for use and • 

consumption in the sale for consumption of meals, food or i 

drink, for a consideration the amount of which is deter- ^ 

mined so as to compensate the petitioner for the cost to 
petitioner of said items of tangible personal property and f 
utilities. Therefore, petitioner contends that such mate- ■ 
rials, supplies and equipment were purchased for use in 
furnishing a taxable sale or service and, consequently, 
exempt from the District Sales Tax. ' 

C. The specific purchases which were taxed and which 

are the subject of this petition are detailed in the infor- ■ 
mational return copy of which is attached hereto marked ^ 
“Exhibit A’’. ^ 

4 Wherefore, the petitioner prays that this Board f 
may hear the proceeding, direct cancellation of the j 

assessment herein stated and order refund to the petitioner 
of the payment of taxes, penalty and interest recited in 
paragraph 3 hereof. 

• ••»•••••• 

5 “EXHIBIT A” 

September 30, 1949 

To The Assessor, 

Room 210, District Building, 

Washington, D. C. 

Informational Return 

During the month of August, 1949, the undersigned 
purchased the property listed on the accompanying sched¬ 
ule for the prices stated and did not reimburse the vendors 
for any tax thereon. 

The undersigned contends that said sales were not sub¬ 
ject to tax since the property was acquired for the purpose 
of 


1 
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(a) reselling the property in the form in which the same 
was received, or 

(b) using or incorporating the property as a material 
or part of other tangible personal property to be produced 
for sale by manufacturing, assembling, processing or re¬ 
fining. 

Hotel Statues, Washington, D. C. 
By H. R. Randall, Auditor. 

Account No. 901 01373 01 

Date September 30, 1949 

6 Hotel Statlek, Washington, D. C. 

Purchases made during month of August, 1949. 


Article Total Sales Price 

Guest Room Stationery Folders $ 407.19 

Dining Room Linen Napkins 231.00 

Guest Room Metal Desk Lamps & Shades 50.00 

Guest Room Inkwells 3.60 

Material for Repairing employees Uniforms 3.65 

Dining Room Waiters’ serving trays 208.80 

Metal Polish 48.00 

Laundry soap and bluing 153.59 

House plumbing supplies 48.15 

House electrical supplies 38.38 

Ballroom Flag 10.60 

Room Service table parts 12.96 

Room Clerks’ name plate 3.00 

Guest Rooms & Dining Rooms printed forms 1,730.57 


Total $2,949.49 
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154 Filed Feb 28 1950 

Docket No. 1198 

Petition. 

The above named petitioner petitions for cancellation of 
an assessment of taxes against it and alleges as follows: 

1. The petitioner is a corporation engaged in the hotel 
business in the District of Columbia. 

2. The tax in controversy is a Sales and Use Tax for the 
month of September, 1949, plus penalty and interest all in 
the amount of Two hundred twenty-six 69/100 Dollars. 

3. An informational return dated October 14, 1949 a 
copy of which is attached marked “Exhibit A” was filed 
by the petitioner with the Assessor; thereafter, on Octo¬ 
ber 21, 1949, the Assessor made a determination of the 
amount of tax due and gave notice of such determination 
to the petitioner. Within thirty days after the said giving 
of notice of determination, the petitioner applied in writing 
to the Assessor for a hearing which was held on Novem¬ 
ber 15, 1949 and on December 1, 1949, the Assessor made 
his final determination of tax and gave notice thereof to 
the petitioner. Copy of the statement of taxes dated De¬ 
cember 1, 1949 is attached hereto marked “Exhibit 
The tax plus penalty and interest in the total amount of 
Two hundred twenty-six 69/100 Dollars was paid by the 
petitioner under protest in writing on December 13, 

1949. 

155 4. The assessment of the tax is based upon the 
following errors: 

A. Imposition of the tax constitutes double taxation in 
violation of the District of Columbia Revenue Act of 1949. 

B. The Assessor erred in holding that the District Sales 
Tax applies to the gross proceeds from the sale of tangible 
personal property and utilities purchased by the petitioner 
for use and consumption by and resale to its transient 
guests. 




12 


C. The Assessor erred in holding that the District Sales 
Tax applies to the gross proceeds from the sale of tangible 
personal property and utilities purchased by the petitioner 
for use and consumption in the sale for consumption of 
meals, food or drink, for a consideration. 

D. The Assessor erred in denying the claim by the peti¬ 
tioner that materials, supplies and equipment used by it in 
connection with its kitchens, dining rooms, guest rooms 
and general hotel activities are purchased for use in fur¬ 
nishing a taxable sale or service, and consequently exempt 
from the District Sales Tax. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

A. Tangible personal property and utilities are pur¬ 
chased by the petitioner for resale to its transient guests 
and the cost of said personal property and utilities is in¬ 
cluded in the sale or charge for room or rooms, lodgings, or 
accommodations furnished by the petitioner to transients 
which sale or charge is subject to the tax imposed by the 
District of Columbia Revenue Act of 1949. Typical in¬ 
stances of such tangible personal property are ash trays, 
bath mats, blankets, coat hangers, curtains, dresser scarfs, 
drinking glasses, electric light bulbs, guest stationery, ink, 
lamp shades, matches, pen holders, pillows, pillow 
156 cases, pin cushions and accessories, sheets, shoe 
cloths, soap, spreads, tissue, towels and wash cloths, 
which are purchased for use and consumption by transient 
guests and are normally charged off as an expense to tran¬ 
sient rooms or are depreciated within a period of two years. 
Petitioner contends that said tangible personal property 
and utilities, when purchased, are acquired by it for the 
purpose of (a) reselling the property and utilities in the 
form in which the same was received, or (b) using or in¬ 
corporating the property and utilities as a material or part 
of other tangible personal property or service to be pro¬ 
duced for sale by manufacturing, assembling, processing or 
refining and the sale thereof is exempt from the District 
Sales Tax under the terms of Sec. 114(a) of the Act. 
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B. Other tangible personal property and utilities are 
purchased by the petitioner for use and consumption in the 
sale for consumption of meals, food or drink, for a consid¬ 
eration. Typical instances are chinaware, doilies, glass¬ 
ware, silverware, table linens, dining room and kitchen 
equipment all of which are purchased by the petitioner for 
use and consumption in the sale for consumption of meals, 
food or drink, for a consideration the amount of which is 
determined so as to compensate the petitioner for the cost 
to petitioner of said items of tangible personal property 
and utilities. Therefore, petitioner contends that such ma¬ 
terials, supplies and equipment were purchased for use in 
furnishing a taxable sale or service and, consequently, 
exempt from the District Sales Tax. 

C. The specific purchases which were taxed and which 
are the subject of this petition are detailed in the infor¬ 
mational return copy of which is attached hereto marked 

“Exhibit A”. 

157 Wherefore, the petitioner prays that this Board 
may hear the proceeding, direct cancellation of the 
assessment herein stated and order refund to the 

petitioner of the payment of taxes, penalty and interest re¬ 
cited in paragraph 3 hereof. 

• ••••••••• 

158 “EXHIBIT A” 

October 14, 1949 

The Assessor, 

Room 210, 

District Building, 

Washington, D. C. 

Informational Return 

During the month of September 1949, the undersigned 
purchased the property listed on the accompanying sched¬ 
ule for the prices stated and did not reimburse the vendors 
for any tax thereon. 
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The undersigned contends that said sales were not sub¬ 
ject to tax since the property was acquired for the pur¬ 
pose of: 

(a) reselling the property in the form in which the same 
was received, or 

(b) using or incorporating the property as a material or 
part of other tangible personal property to be pro¬ 
duced for sale by manufacturing, assembling, proc¬ 
essing or refining. 

Hotel Statler, Washington, D. C. 

By H. R. Randall, Auditor 

Account No. 901 01373 01 

Date: October 14, 1949 

159 HOTEL STATLER, WASHINGTON, D. C. 


Purchases made during month of September, 1949 


Article 


Total Sales Price 

Service Uniforms 


$2,309.23 

Room Service Tables 


742.50 

Guest Room Lamp and Shade 


27.50 

Dining Room Silver 


309.70 

Guest Room Lamp Reflectors 


28.80 

Guest Room & Dining Room Pianos 


4,622.00 

Lobby Rugs 


407.08 

Guest Room Upholstering Materials 


82.50 

Guest Room Drapery Siil Pulleys 


7.20 

Guest Room Cleaning Appliances 


165.00 

Laundry Washing Supplies 


54.00 

Kitchen Equipment Parts 


20.77 

House Plumbing Supplies 


33.66 

Guest Room Cleaning Supplies 


102.91 

Tlakemaker Ice Machine 


123.00 

Guest Room & Dining Room Printed Forms 

1,684.36 


TOTAL 

$10,720.21 
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163 Filed Oct 30 1950 

Docket No. 1230 

Petition. 

The above-named petitioner petitions for the cancella¬ 
tion and refund of taxes paid by it and alleges as follows: 

1. The petitioner is a corporation engaged in the hotel 
business in the District of Columbia. 

2. The taxes in controversy are sales taxes in the amount 
of $2,591.27 and use taxes in the amount of $2,011.06 paid 
in the period from August 1, 1949, to and including June 
30, 1950. 

3. A claim for refund of said sales and use taxes was 
filed by petitioner on July 26, 1950 (see copy attached as 
Exhibit A). By letter dated August 2, 1950, the Assessor 
refused to consider the claim for refund of sales taxes paid 
on the ground that petitioner had no standing to contest 
said sales taxes and denied the claim for refund of use 
taxes (see copy attached as Exhibit B). 

ASSIGNMENT OF ERRORS. 

4. The Assessor’s refusal to consider petitioner’s claim 
for refund of $2,591.27 of sales taxes paid is based upon 
the following errors: 

A. The Assessor failed to give effect to Section 

164 141(a) of the District of Columbia Sales Tax Act 
which recognizes the right of a purchaser to make 

application for refund of sales tax payments. 

B. The Assessor erroneously interpreted Section 
140(a) of the Act as permitting only vendors to make 
application for refund of sales tax payments. 

C. The Assessor’s refusal to permit petitioner, as 
the purchaser and party that actually bears the tax, to 
contest said tax by making application for refund de¬ 
prives petitioner of its property without due process 
of law’ in violation of the Fifth Amendment of the 
Constitution. 
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5. The Assessor’s denial of petitioner’s claim for refund 
of $2,011.06 of use taxes paid is based upon the following 
errors: 

A. The Assessor erred in holding the sales to peti¬ 
tioner of the tangible personal property as to which 
the use taxes shown in Appendix A were paid to be 
retail sales or sales at retail. 

B. The Assessor erred in failing to hold that said 
sales to petitioner were (1) sales for the purpose of 
resale to petitioner’s guests or patrons in the form in 
which received by petitioner, or (2) sales for use or 
incorporation as a material or part of other tangible 
personal property to be produced for sale to peti¬ 
tioner’s guests or patrons by manufacturing, as¬ 
sembling, processing or refining, within the meaning 
of Sections 114(a) and 117 of the District of Columbia 

Use Tax Act. 

165 C. Imposition of a use tax upon petitioner with 

respect to the aforesaid sales results in double taxa¬ 
tion in violation of the District of Columbia Revenue 
Act of 1949, as amended. 

FACTS RELIED UPON. 

6. The facts upon which petitioner relies as the basis of 
this petition, as it concerns the Assessor’s refusal to con¬ 
sider petitioner’s claim for refund of sales taxes, are as 
follows: 

A. Petitioner was the purchaser of the utilities and 
items of tangible personal property as to which the 
sales taxes shown on the schedule appearing in Ex¬ 
hibit A were paid. 

B. Petitioner paid to its vendors a total of $2,591.27, 
representing reimbursement and actual payment of the 
sales taxes on the utilities and items of tangible per¬ 
sonal property shown on the schedule appearing in 
Exhibit A. 
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7. The facts upon which petitioner relies as the basis of 
this petition, as it concerns the Assessor’s denial of peti¬ 
tioner’s claim for refund of use taxes, are as follows: 

A. The items of tangible personal property on which 
use taxes were paid by petitioner as shown on the first 
page of the schedule appearing in Exhibit A were pur¬ 
chased by petitioner for the purpose of (1) placing 
said items in the guest rooms of petitioner’s hotel, and 
(2) transferring the possession, use and enjoyment of 
said items to petitioner’s transient guests while oc¬ 
cupying said guest rooms. 

166 B. The cost to petitioner of said items of tangible 
personal property is included in the sale or charge 
for room or rooms, lodgings, or accommodations fur¬ 
nished by petitioner to its transient guests, upon which 
sale or charge a sales tax is imposed by the Sales 
Tax Act. 

C. The items of tangible personal property on 
which use taxes were paid by petitioner as shown on 
the second page of the schedule appearing in Exhibit 
A were purchased by petitioner for the purpose of (1) 
using said items in serving meals, food or drink to peti¬ 
tioner’s patrons and guests in petitioner’s dining 
rooms and guest rooms, and (2) transferring posses¬ 
sion, use and enjoyment of said items to petitioner’s 
guests and patrons while consuming meals, food or 
drink. 

D. The cost to petitioner of said items of tangible 
personal property is included in the charge made by 
petitioner in connection with the sales of said meals, 
food or drink, upon which sales a sales tax is imposed 
by the Sales Tax Act except as provided in Section 
128(d)(2) thereof. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and order the Assessor to consider on 
the merits petitioner’s claim for refund of sales taxes and 
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order refund to petitioner of the payment of use taxes 
claimed. 

• •••*•*••• 

168 EXHIBIT A. 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE ASSESSOR 
SALES AND USE T.VX DIVISION 

CLAIM FOR REFUND OF SALES OR 
USE TAX PAID 

Claim Number Claimant’s Registration No. 

9010137301 

The District of Columbia, ss: 

Hotels Statler Co., Inc., trading as Hotel Statler 

Claimant 

16th and K Streets, N. W., Washington, D. C. 

City 

being first duly sworn states that sales and use taxes have 
been paid and claim for refund thereof is made pursuant 
to Section 140, District of Columbia Revenue Act of 1949, 
in the amounts and for the period set forth on the schedule 
attached hereto and made a part hereof, and further states 
as the reason for said claim that none of the sales as to 
which said sales or use taxes were paid by applicant was a 
“retail sale” or “sale at retail” as defined in Sections 
114(a) and 201(a) of said District of Columbia Revenue 
Act of 1949. 

Claimant Hotels Statler Co., Inc. 

trading as Hotel Statler. 

By s/ Herbert C. Blunck, 
Mo/nn^ger. 

Sworn to and subscribed before me this 26th day of July, 
1950. 

s/ Florence L. Sullivan, 
(Seal) Notary Public. 
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169 SCHEDULE OF SALES AND USE TAXES PAID IN THE PERIOD 
AUGUST 1, 1949 TO JUNE 30, 1950, AS TO WHICH REFUNDS ARE 
CLAIMED (IN ADDITION TO USE TAXES ALREADY CLAIMED 
IN BTA DOCKET NOS. 1197-1198). 



Use 

Sales 

Item 

Tax Paid 

Tax Paid 

Electricity 


$1,417.62 

Oil 


970.48 

Stationery and folders 

$ 8.60 


Pen points, penholders, ink stands 

3.64 


Toilet soap 

13.80 

58.08 

Toilet tissue 

28.50 


Towels, washcloths, bath mats 

93.44 


Washcloth envelopes 

1.49 


Overnight kits (combs, razor blades, tooth powder, etc.) 

.77 


Tumblers and cellophane wrapping 

4.27 

8.96 

Clothers hangers 

10.59 


Dresser trays 

3.76 


Pincushion material 

5.78 


Ash trays 

21.39 


Sheets and pillowcases 

79.21 


Pillows 

14.40 


Pajamas 

1.92 


Wrapping tape 

.07 


Mattress and crib 

.88 


Silk gauze for glass curtains 

3.83 


Window draperies 

43.56 


Venetian blind parts 

.60 


Mirror 

.27 


Picture hanging bars 

12.45 


Lamps and lamp shades 

6.50 


Light bulbs 

28.62 

18.28 

Light globes 


2.21 

Carpeting 

793.14 


Material for furniture repairs 

1.35 


Air conditioning repairs and refrigerant 


110.80 

Radio parts 

3.17 


270 Toothpicks 

3.60 


Doilies 


2.06 

Skewers 


2.87 

Souffle cups 


.41 

Silverware 

82.31 


Chopholders 

.28 


Chinaware 

342.27 


Ashtrays 

26.93 


Glasses, tumblers and other glassware 

105.48 


Beverage stirrers 

13.80 


Napkins and table coverings 

152.92 


Bibs 

1.47 


Upholstering leather 

88.14 


Room service table parts 

.40 


Stemo lamps 

2.94 


Charcoal and stemo 

4.52 



Totals $2,011.06 $2,591.27 

$4,602.33 


Grand Total 
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171 EXHIBIT B. 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE ASSESSOR 
SALES AND USE TAX DIVISION 

Au^st 2, 1950 

Root, Ballantine, Harlan, Busbby & Palmer 
Barr Building 
Washington, D. C. 

Att: C. Roger Xelson 

Re: Claim for refund by Hotels Statler Co., Inc. 
Gentlemen: 

Receipt of your claim for refund of District of Columbia 
sales and use taxes dated July 26, 1950, is hereby acknowl¬ 
edged. 

You are advised that that portion of your claim in the 
amount of $2,011.06, representing use taxes paid by the 
Hotel Statler, is denied. 

You are further advised that the balance of the claim 
filed by you in the amount of $2,591.27 and listed by you as 
sales tax is, under Section 126 of the Sales Tax Act, the 
reimbursement paid by you to your vendor for the sales tax 
which was imposed on the vendor and paid by him to the 
District. 

Section 140(a) of the Act provides that an application 
for refund of sales tax may be made by the person upon 
whom the tax was imposed and who has actually paid the 
tax. Since $2,591.27 of the amount of your claim did not 
represent a tax imposed upon you, this portion of the claim 
can not be considered by this office. 

Very truly yours, 

A. P. Brooke, 
Administrator. 

AFB :b 

cc: Hotel Statler 

• ••••••••• 
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m. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

9 Filed Jun 7 1951 
Docket Nos. 1197, 1198, 1230 

FINDINGS OF FACT. 

1. Petitioner, Hotels Statler Co., Inc., during the periods 
here involved was, and still is, a corporation engaged in 
the hotel business in the District of Columbia, in connection 
with which it operates dining rooms in its hotel. 

2. During the period from August 1, 1949 to June 30, 
1950, it purchased the following items of personal property 
for use in the conduct of its business: 

Pen points, soap and toilet tissue, placed in guest rooms 
for consumption by the guests, and overnight kits (combs, 
razor blades, tooth powder, etc.,) furnished to guests upon 
request. 

Wash towels, wash cloths and wash cloth envelopes, bath 
mats, tumblers and cellophane wrappers therefor, clothes 
hangers, dresser trays, pin cushion material, ashtrays, bed 
linen, pajamas, Venetian blind parts, mirror, picture-hang¬ 
ing bars, lamp shades, light bulbs, carpeting, material for 
furniture repairs and radio parts, tables, and table parts 
for use in guest rooms; 

10 Glassware, china and other tableware, table linen 
and tooth picks, for use in guest dining rooms; 

Stationery used principally in guest rooms. Some of it 
was available for guests and others at the mail and infor¬ 
mation desks in the lobby, and non-registered persons 
could obtain some. 

Wrapping tape for wrapping fruit baskets, as a free 
service to certain guests; 

Upholstery leather for upholstering furniture in rooms 
other than guest rooms. 

3. The following table shows the ratio of petitioner’s con¬ 
sumption, during the period July 20,1949 to June 14, 1950, 
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of guest-room and dining room linen to its average daily 
service quantities, and the ratio of such consumption other 
than recorded discards, to its total consumption: 


Ratio 

of Consumption other 
than recorded discards 
Total Consumption to total consumption 
Rooms Department % % 

Face Towels 96.0 96.8 

Bath Towels 61.2 93.2 

Bed Sheets—Single and Double 44.9 68.6 

Pillow Cases 48.1 79.7 

Bath Mats 30.8 65.2 

VTash Cloths 97.6 

Food and Beverage Department 

Linen Napkins 144.8 92.5 

Table Cloths 40.4 17.6 


The following table shows the ratio of petitioner’s con¬ 
sumption of china, glass and silver to its average daily ser¬ 
vice quantities during the periods indicated: 




Consumption 

Period 

Items 

Place of Use 

% 

6/13/49 to 5/ 7/50 

CHINA 

Rooms 

Food and Beverage Department 

131.6 

111.1 

5/16/49 to 5/ 7/50 

GLASS 

Rooms 

Food and Beverage Department 

192.0 

260.3 

4/11/49 to 4/16/50 

SILVER 

Food and Beverage Department 

45.1 


11 The consumption of china and glass was due to 
breakage and theft; the consumption of silver was 
due to wearing out and theft. 

4. During the period involved the ratio of petitioner’s 
sales of meals costing under $1.26 to its total sales of meals, 
ranged from 11% to 18.1%. 

5. On December 1,1949 the Assessor made an assessment 
against petitioner of use taxes for August, 1949, amounting 
to $38.99, plus $2.95 penalty at 5% and $1.02 interest, a 
total of $62.96. Petitioner paid the tax, penalty and inter¬ 
est on December 13, 1949 under protest in writing. On 
February 28, 1950 petitioner appealed from the assessment 
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(No. 1197), upon the ground that the Assessor had erred 
in holding that the sales tax applies to gross proceeds from 
the sale of tangible personal property and utilities pur¬ 
chased hy petitioner for use and consumption by and resale 
to its transient guests, and in denying petitioner’s claim 
that materials, supplies and equipment used by it in con¬ 
nection with its dining rooms and guest rooms are pur¬ 
chased for use in furnishing a taxable sale or service, and 
consequently exempt from the District sales tax. At the 
hearing petitioner waived its contentions as to certain por¬ 
tions of the taxes, and thereby reduced its appeal so as to 
make it applicable to $19.90 tax, $1 penalty and $.34 inter¬ 
est, a total of $21.24. 

6. On December 1,1949 the Assessor made an assessment 
against petitioner of use taxes for September, 1949, 
amounting to $214.40, plus $10.72 penalty at 5%, and $1.57 
interest, a total of $226.69. Petitioner paid the tax, penalty 
and interest on December 13,1949, under protest in writing. 
On February 28, 1950 petitioner appealed from the assess¬ 
ment (No. 1198), upon the same grounds as those asserted 
as the grounds for its appeal in No. 1197. At the hearing 
petitioner waived its contentions as to certain portions of 
the taxes, and thereby reduced its appeal so as to make it 
applicable to $30.13 tax, $1.51 penalty and $.21 interest, 
a total of $31.85. 

12 7. On July 26, 1950 petitioner filed a claim for re¬ 

fund of $2,591.27 sales taxes and $2,011.06 use taxes 
paid during the period from August 1, 1949 to June 30, 
1950. On August 2, 1950 the Assessor denied petitioner’s 
claim for refund of use taxes, and advised petitioner that 
the portion of its claim listed by it as sales tax, was the re¬ 
imbursement paid by it to its vendor for the sales tax which 
was imposed on the vendor and paid by him to the District; 
and that since this did not represent a tax imposed upon 
petitioner, that portion of the claim could not be considered 
by his office. 
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8. On October 30, 1950 petitioner filed its appeal herein 
(No. 1230), upon the ground that the Assessor had erred 
in refusing to recognize petitioner’s right to make applica¬ 
tion for refund of sales tax payments, and in interpreting 
the applicable statute as permitting only vendors to make 
application for refund of sales tax payments; and in deny¬ 
ing petitioner’s claim for refund of use taxes, in that he 
failed to hold that the sales to petitioner were sales for 
purposes of resale, and that the imposition of a use tax 
upon petitioner with respect to these sales resulted in 
double taxation. 


CONCLUSION OF LAW. 

The actions of the Assessor appealed from should be 
affirmed. 

Decision will he entered for respondent. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for the 

District of Columbia. 

IV. 

MEMORANDUM. 

13 Filed Jun 7 1951 

Docket Nos. 1197, 1198, 1230 

Two of these cases (Nos. 1197 and 1198) are appeals by 
the operator of a hotel from assessments of compensating- 
use taxes on furniture and equipment used in its guest 
rooms and dining rooms, upon the purchases of which it 
had not reimbursed its vendors for sales taxes. The third 
case (No. 1230) is in part an appeal from the action of the 
Assessor in denying petitioner’s application for refund of 
use taxes paid by it on like articles, and in part from the 
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action of the Assessor in refusing to consider petitioner’s 
application for refund of sales taxes on such articles, for 
which petitioner had reimbursed its vendors. 

Use taxes 

This case arises under the District of Columbia Revenue 
Act of 1949. 

Title I of the Act imposes a sales tax. 

Title II imposes upon every purchaser a tax upon the 
use, storage or consumption of any tangible personal prop¬ 
erty and services purchased at retail sale, with the excep¬ 
tion (section 212) of sales upon which taxes are imposed 
under Title I, and with the exception of sales upon which 
the purchaser has paid a retail sales tax or made reim¬ 
bursement therefor to a vendor or retailer under the laws 
of any State or territory (section 216). No sales taxes 
have been paid under Title I on the property here involved 
and petitioner has not reimbursed its vendors for any 
sales taxes. 

14 Section 201(a) defines ‘‘retail sale,” “sale at re¬ 
tail” and “sold at retail” as all sales of tangible 
personal property, whether made within or without the 
District, and services to any person for purposes of use, 
storage, or consumption within the District, taxable under 
the terms of Title II; and provides that these terms shall 
mean all sales of tangible personal property to any person 
for any purpose other than those in which the purpose of 
the purchaser is to resell the property so transferred in the 
form in which the same is received by him, or to use or in¬ 
corporate the property so transferred as a material or 
part of other tangible personal property to be produced for 
sale by manufacturing, assembling, processing or refining. 

Petitioner contends that it was not liable for the taxes, 
because the sales by which it acquired the property were 
within the exception to sales at “retail”, as the term is de¬ 
fined by section 201(a), namely, sales for any purpose other 
than those in which the purpose of the purchaser is (1) to 
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resell the property in the form in which received, or (2) to 
use or incorporate it as a material or part of other tan¬ 
gible personal property to be produced for sale by as¬ 
sembling or processing. 

“Sale” and “selling” are defined by Section 117 to mean 
any transactions whereby title or possession, or both, of 
tangible personal property is transferred by any means 
for a consideration by a vendor to a purchaser, or any 
transaction whereby services subject to tax under Title I 
are rendered for a consideration or are sold to any pur¬ 
chaser by any vendor, and shall include, but not be limited 
to any “sale at retail” as defined by that title. By section 
211, this definition is made applicable to Title II, unless 
otherwise required by the context. Petitioner points to 
these definitions and to the fact that under section 
114(a)(3) a sales tax is imposed on charges made to tran¬ 
sient hotel guests. 

15 Petitioner contends that its purpose is to “re¬ 
sell” the property or to “use or incorporate [it] . . . 
as a material or a part of other tangible personal prop¬ 
erty to be produced for sale by - . . assembling [or] proc¬ 
essing,” and that its purchases of the property therefore 
come within the exclusion from “retail sales” contained in 
section 201(a). 

Petitioner assumes that the definitions in section 201 and 
117 of “retail sale,” “sale at retail,” “sold at retail,” 
“sale” and “selling” are equally applicable to the word 
“resell” as used in the exclusion clause. This contention is 
not well founded. 

In framing the statute. Congress with great attention to 
detail, selected words and phrases for definition, and ap¬ 
parently intended not to leave anything to inference as to 
what words and phrases were intended to be defined. Thus, 
it defined “retail sale,” “sale at retail” and “sold at re¬ 
tail” in section 201(a), and “sale” and “selling” in sec¬ 
tion 117. Like particularity is found in other portions of 
the statute, e.g., sections 202, 203, 204. The definitions of 
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such terms as are defined vary in some instances to a con¬ 
siderable degree from their ordinary meanings. A statu¬ 
tory definition of a term will, of course, govern the par¬ 
ticular application of such term. But such legislative def¬ 
initions will not enlarge the accepted meanings of other, 
even though related, words, unless it is plain that Congress 
intended that they should do so. 

In the ordinary meaning of language, a hotel does not 
resell the equipment used by its guests. Congress has not 
chosen to give the word “resell” a meaning other than its 
ordinary meaning. Therefore, the ordinary meaning is 
applicable. Petitioner therefore does not come within the 
exclusion as one who resells. 

Neither does petitioner use or incorporate the property 
as a material or part of other property to be pro- 
16 duced for sale by assembling or processing, as these 
terms are ordinarily understood, although the ar¬ 
ticles are put together in the g^est rooms or on the dining 
tables. 

It is true, as contended by petitioner, that if petitioner is 
held liable for the taxes here involved, a tax is imposed on 
articles bought by petitioner for use in transactions which 
themselves give rise to sales taxes. Various portions of 
the statute indicate that Congress sought to an extent to 
avoid such consequences. But it is not possible altogether 
to avoid them, and apparently there was a limit to the ex¬ 
tent to which Congress was willing to go to accomplish that 
purpose. Unquestionably, many articles of equipment 
which merchants buy are subject to sales taxes or use taxes, 
and such taxes, in one vray or another, are reflected in the 
prices which they charge for goods which they sell and on 
which a sales tax or use tax must be paid. It is a truism 
that precision in matters of taxation cannot be attained, 
and rough approximation is sufficient. International Har¬ 
vester Co. V. Evatt, 329 U.S. 416, 422. If Congress had in¬ 
tended to exclude from taxation articles which entered into, 
or became parts of taxable transactions, it could easily have 
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said so in few plain words, rather than leave the thought to 
be spelled out by reference to numerous portions of the 
statute and ingenious interpretation. 

Soles taxes 

At the threshold of petitioner’s contention with respect 
to the sales tax, is the question of whether this Board has 
jurisdiction of the action of the Assessor in refusing to con¬ 
sider an application for refund of sales taxes. 

The jurisdiction of the Board with reference to appeals 
under the District of Columbia Revenue Act of 1949 is con¬ 
ferred by section 141(a) as follows: 

“Any vendor or purchaser aggrieved by ... . any denial 
of an application for refund of any tax may, within ninety 
days from .... the date of the denial of an application 
. . . . appeal to the Board of Tax Appeals . . . . ” 

17 The xVssessor refused to consider petitioner’s ap¬ 
plication for refund of sales taxes, upon the ground 
that the taxes had been paid by petitioner’s vendors, and 
that reimbursement by petitioner of its vendors, gave it no 
standing to make the application. The question arises 
whether a refusal by the Assessor to consider an applica¬ 
tion for refund on the merits is so equivalent to a denial 
of the claim as to constitute the applicant a person ag¬ 
grieved and to give this Board jurisdiction of an appeal 
from the refusal to consider. 

The jurisdiction of this Board does not extend beyond 
the limits conferred upon it by statute. Undoubtedly, the 
statute contemplates that applications for refund shall be 
considered in the first instance by the Assessor, and should 
be considered by this Board only upon appeal from his ac¬ 
tion, based upon his determination, rather than that this 
Board should in the first instance determine whether there 
should be a refund. Although a refusal to act is not the 
same as an unfavorable action, the consequence in either 
case is that the applicant does not get the refund. 
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In this case, the point is of no practical importance, as 
the action of the Assessor in refusing to consider petition¬ 
er's application for refund of sales taxes was correct. Un¬ 
like the use tax, which is paid to the District by the person 
ultimately liable, the sales tax is not paid by such person to 
the District, but is reimbursed by him to his vendor. The 
vendor is liable to the District for the tax. Refunds of sales 
taxes and of use taxes are authorized by section 140(a), 
which provides that applications for refund may be made 
by the person upon whom the tax was imposed and who 
has actually paid the tax. The term ‘‘refund’^ im- 
18 plies a repayment of money by a payee to a payor. 

What petitioner is seeking to accomplish is a pay¬ 
ment of money to it by the District, to whom petitioner did 
not pay it, upon the theory that an equal amount was paid 
to the District by petitioner’s vendor. 

There is no assurance and there was no evidence that the 
money of which “refund” is sought, was ever received by 
the District. Granting that petitioner paid the amount of 
the tax to its vendors, to assume that the vendors paid the 
District the amount of such taxes, is to take too much for 
granted. It is well known that not aU taxes that should be 
paid are paid, and Congress has not indicated any inten¬ 
tion that there shall be paid to one person a tax that should 
have been, but may or may not have been, paid by another. 

Legislative history, which is cited in favor of petition¬ 
er’s contention, seems to lead to a conclusion contrary to 
the position taken by it. 

The Act was passed after three bills to enact a sales tax 
had been introduced in the same session of the same Con¬ 
gress. In each of these three bills, the tax was proposed 
to be imposed upon the purchaser, and the vendor was made 
the trustee for the collection and transmission of the tax 
to the District. Each of those bills provided that applica¬ 
tions for refund could be made by the person upon whom 
the tax was imposed and who actually paid the tax—the 
purchaser under those bills. In order to enable the vendor 
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to make application, the bills further expressly provided 
that the application could also be made by the vendor. 
Under the law as enacted, the paying shoe is on the other 
foot, namely on the vendor, and when the law provides that 
the application for refund may be made by the person 
upon whom the tax was imposed and who has actu- 
19 ally paid the tax, that term covers the vendor; and 
there is no added provision that the application may 
also be made by the purchaser. 

Section 140(a) confers the right to apply for refund to 
“the person upon whom such tax was imposed and who has 
actually paid the tax. ’ ’ Although the ultimate incidence of 
the tax is on the purchaser, the statute imposes the tax on 
the vendor, and the vendor is the one who has “actually 
paid” the tax; the liability of the purchaser is referred to 
in the statute as reimbursement to his vendor (sections 126, 
127, 129, 134). 

Section 141(a) confers the right of appeal to this Board 
upon “any vendor or purchaser” aggrieved by a final de¬ 
termination of an application for refund. Petitioner 
argues that this implies that either the vendor or the pur¬ 
chaser may appeal from denial of an application for re¬ 
fund of sales tax, and hence that either class of persons 
may make application for refund of sales taxes. But this 
conclusion does not follow. Section 141(a) applies to ap¬ 
peals from denial of refunds of sales taxes and denials of 
refunds of use taxes, and was so worded as to apply to 
both; and it did not have the effect of enlarging the class 
of persons who could apply for refund of sales taxes. 

Petitioner suggests that if it is not allowed to prosecute 
an application for refund of sales taxes, it is without 
remedy. It is true that its remedy might be somewhat more 
complicated than by applying for refund and appealing to 
this Board if such application is denied. Nevertheless, 
certain remedies suggest themselves. 

Among the possibilities that might be explored are an 
application by petitioner to the Assessor for a certificate 
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of resale under section 130 of the Act, and if issuance of 
such certificate is denied, an attempt by judicial proceed¬ 
ings to compel such issuance. 

20 Of course an application for refund could be filed 
by petitioner’s vendors. Petitioner says that they 
would not undertake to prosecute such application because 
they would obtain no benefit therefrom, since any refund 
they would obtain would be required to be paid over to pe¬ 
titioner. But vendors frequently go to some trouble to ac¬ 
commodate a customer, particularly when such a customer 
offers to bear the expenses of the proceedings. 

In the case of credit sales the petitioner could refuse to 
reimburse its vendors and thereby force such vendors to 
sue it. Such procedure would result in the interpretation 
of a taxable measure in a proceeding to which the District 
was not a party. The District might intervene in such a 
case by reason of its interest in the interpretation of the 
statute, but that would not be essential, although the out¬ 
come of the case might be persuasive under the rule of stare 
decisis, it would not be res judicata as to the District. 

Conceivably petitioner, in the case of a cash purchase, 
could pay the tax and sue for reimbursement, in spite of the 
ordinary rule as to money paid under mistake of law. 

Perhaps an action for a declaratory judgment could be 
maintained. 

These are merely vagrant thoughts and wholly beyond 
the power of this Board for determination of their availa¬ 
bility. Perhaps some or all of them are unavailable; per¬ 
haps other remedies which are not suggested above are 
available. Enough has been said to indicate that the pro¬ 
cedure adopted by the petitioner in filing its application 
for refund is not necessarily and inevitably the only 
method of obtaining a determination on the merits. 

As to the merits of respondent’s liability for refund of 
the sales tax, it is not too difficult in view of the action of 
the Board with regard to the use tax, to surmise what the 
holding of the Board would be. 
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The actions of the Assessor appealed from, will be 


firmed- 


LA\vTiENcrE Koexigsbeeger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 


af- 


• ••••••••• 


V. 

DECISIONS 

21 Filed Jun 7 1951 

Docket No. 1197 

Decision. 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Board, this 7th day of June, 1951 
Adjudged axd Determined, That the action of the As¬ 
sessor in denying the application of the petitioner. Hotels 
Statler Co. Inc., for refund of use tax for the month of 
August, 1949, herein appealed from, be, and it is, hereby 


affirmed. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

• # # 

161 

Filed Jun 7 1951 

Docket No. 1198 


Decision. 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Board, this 7th day of June, 1951, 
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Adjudged and Determined, That the action of the As¬ 
sessor in denying the application of the petitioner, Hotels 
Statler Co. Inc., for refund of use tax for the month of 
September, 1949, herein appealed from, be, and it is, hereby 
aflSrmed. 

Lawrence Koenigsbeeger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

• ••••••••• 

174 Filed Jun 7 1951 

Docket No. 1230 

Decision. 

This proceeding came on to be heard upon the petition 

filed herein; and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board, this 7th day of June, 1951, 

Adjudged and Determined, That the action of the As¬ 
sessor in denying the application of the petitioner. Hotels 
Statler Co. Inc., for refund of use taxes for the months of 
August, 1949 to June 30, 1950, inclusive, herein appealed 
from; and the action of the Assessor with regard to said 
petitioner’s application for refund of sales taxes for said 
period, herein appealed from, be, and they are, hereby af¬ 
firmed. 

Lawrence Koenigsbeeger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

• ••••••••• 
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VL 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

February 6, 1951 

24 Mr. Nelson: There are before Your Honor this 
morning three petitions, the petitions in Docket Nos. 

1197 and 1198, and petition in Docket No. 1230. 

Now, the petition in Docket No. 1230, which was filed last 
summer, covers use tax payments by the Statler for the 
period of October 1, 1949, to June 30, 1950, and sales tax 
reimbursements to the vendors for the period August, 1949, 
to June 30, 1950. 

The two earlier petitions, which were filed on behalf of 
the Statler, covered use taxes only for the months of Au¬ 
gust, 1949, and September, 1949. 

Now, I believe. Your Honor, our procedure this morning 
has been considerably simplified by virtue of the fact that 
the Assessor’s office has made an audit of our books, and 
has verified from the actual invoices the purchases that we 
have made, and the tax payments that we have made. 

Now, in the course of making that audit, as Your 

25 Honor will appreciate, a great many invoices were 
involved, and some minor discrepancies in our total 

figures did develop. Mr. Walker called those to our atten¬ 
tion, and since they were so minor, we were agreeable to 
accepting the results of the audit. 

Now, that applies only to the petition in Docket 1230. 
Now, I have prepared an amended schedule of the sales 
and use tax payments, which reflects the audit figures, and 
I would propose incorporating that amended schedule as a 
part of the petition in 1230, and have Your Honor consider 
that as the verified schedule of taxes that are in con¬ 
troversy. 

The Board: Do you agree to that? 

Mr. Walker: No objection. 

The Board: Then, this schedule will be received as an 
amendment to the petition in No. 1230. It will be file- 
marked accordingly. It is not an exhibit. 
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Mr. Nelson: That is right. 

Now, Your Honor, with respect to the petitions in Docket 
Nos. 1197 and 1198, in connection with onr review of this 
case, it was concluded by counsel for the petitioner that we 
w’ould not contend for all of the use taxes that had been, 
claimed in those original petitions. 

I hereby announce that we are waiving our claim for re¬ 
fund with respect to those petitions, except for the items 
which are shown on the schedule, which has been 

26 prepared and which has been seen by the auditor, by 
Mr. Walker and the auditors. 

The Board: In other words, I will consider this schedule 
as an amendment, and restriction of the claims made in the 
petitions in all three cases? 

Mr. Nelson: This relates only to Dockets 1197 and 1198. 
The Board: I notice it is captioned in all three of them. 
Mr. Nelson: Well, 1230 should be stricken from that. 
The Board: But it does apply to 1197 and 1198. 

• ••••••••* 

The Board: And this will be filed as a part of the peti¬ 
tions in those two cases. 

Any' objections? 

Mr. Walker: No objection. 

Mr. Nelson: • * * 

27 Our position is that Section 141(a) of the Act, 
which governs appeals to the Board, clearly recog¬ 
nizes that a purchaser as well as a vendor has standing 

to contest the tax. Otherwise, there would be no 

28 reason for stating that if any purchaser or vendor 
aggrieved by determination of denial of an applica¬ 
tion for refund, may appeal to the Board. We th ink that is 
an implicit recognition, that is, the purchaser as well as the 
vendor does have the standing to contest the application 
of the tax. 

I think, if it is agreeable with Your Honor, I will not say 
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any more on that subject at tliis point, but save it for fuller 
discussion to argue at the close of the statement. 

The Board: I think you have made a statement of your 
position that is sufficient at this time. 

Mr. Nelson: Now, with respect to the use taxes. Your 
Honor, of which we will have testimony, the use tax items 
which are involved in this proceeding relate solely to pur¬ 
chases of items either for use by guests in guest rooms, or 
for the use of meal patrons, et cetera, in the dining rooms, 
or in the rooms of the hotel. 

29 Our position is that those items are purchased by 
the hotel solely for the purpose of reselling them to 
the guests in connection with their use and occupancy of the 
rooms, and' in connection with their consumption of the 
meals, and that being so, we contend that a second tax 
should not be imposed with respect to our purchasing of 
those items. 

*•*••••••• 

32 Mr. MTalker: Now, as Mr. Nelson said, the Gov¬ 
ernment denies the right of this taxpayer, or any 

other in a similar situation, to litigate before this Board, 
that is, the applicability of the tax to the amounts paid by 
it to its purchases of goods from vendors. AVe say that this 
taxpayer is in no position to litigate that question. The 
only one that can litigate it is the vendor, and the 

33 vendor with respect to these items is not before the 
Board. 

We say further that the statute clearly gives means to 
litigate that question, that is, this petitioner could have re¬ 
fused to pay the vendor, in which event under the statute 
that becomes a debt—I should say prima facie is a debt from 
the purchaser to the vendor, for which the vendor could 
sue. That is one way to litigate. 

As for the use of the words “purchaser” and “vendor,” 
in appeals. Section 141(a), we say clearly it is absolutely 
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necessary that both words appear, because the vendor is 
the one to litigate the sales tax, and the purchaser the one 
to litigate the use tax, but you must read those two words 
in light of the whole statute, and not in the manner that 
Mr. Nelson does, as making both words applicable to both 
titles 1 and 2. 

**«••••••• 

The Board: • • • 

Now, what averments of the petition do you admit, tak¬ 
ing up first 1197 ? 

Mr. Walker: Taking up first the petition in 1197, the 
Government will admit the allegations contained in para¬ 
graph No. 1. 

With respect to the allegations in paragraph No. 2, we 
will admit those allegations, with the exception of the 
statement that the tax in controversy is a sales tax— 
34 in other words, we say it is only a use tax. 

Mr. Nelson: We concede that. Your Honor. 

Mr. Walker: With respect to the allegations in para¬ 
graph No. 3, the Government admits those. 

Now, we come to Petition 1198. 

I will admit the allegations in Petition No. 1198— 

The Board: Wait a minute. Do you deny everything 
else in 1197? How about paragraph 4? 

!Mr. Walker: I deny that mutatis mutandi. 

Now, with respect to the allegations in Petition 1230, the 
Government concedes the allegation in paragraph No. 1. 

With respect to the allegations in paragraph 2, the Gov¬ 
ernment denies any sales tax is in controversy in any 
amount, but it admits there are use taxes in controversy 
in the amount, not of $2,011.06, but $2,002.27, which is con¬ 
sonant w’ith the exhibit, the amended exhibits to the pe¬ 
tition. 

With respect to the allegations in paragraph 3, the re¬ 
spondent admits the allegations in the first sentence there- 
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of. The letter attached and referred to in the second sen¬ 
tence, of course, speaks for itself. 

We take a general traverse to the allegations in para¬ 
graph 4. Other than to 4, we admit that the Assessor re¬ 
fuses to consider petitioner’s claim for refund of not 

35 $2,591,27, but $2,586.43. That is going to require 
further explanation, the difference between those fig¬ 
ures. I will produce that in evidence. 

Now, we deny the allegations in paragraph 5 and also 
paragraphs thereunder. 

With respect to the allegations in paragraph 6, we deny 
the allegation in paragraph 6(a), in so far as the allega¬ 
tion states that any sales taxes were paid on those items. 
In answer we sav that thev were reimbursement to the 
vendor for taxes, and not sales taxes paid to the District 
by this petitioner. 

Of course, that same would be true of paragraph, sub- 
paragraph b, and the figure would be one which I just gave 
with reference to paragraph 4. 

The Board: Well, in paragraph b, they say it was a re¬ 
imbursement. 

Mr. Walker: It says full payment of the sales taxes. 

The Board: That is a legal conclusion anyway. 

Mr. Walker: Yes. 

That is all we admit. 

The Board: Very well. Go ahead, Mr. Nelson. 

Thereupon Herman R. Randall was called as a witness 
by and on behalf of the petitioner, and having been first 
duly sworn, was examined and testified as follows: 

36 Direct Examination 

By Mr. Nelson: 

Q. Mr, Randall, will you please state your full name for 
the record? A. My name is Herman R. Randall. 

Q. What is your occupation, Mr. Randall? A. My posi¬ 
tion is that of auditor of the Hotel Statler in Washington, 

D. C. 
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Q. What are your duties there as auditor with particular 
relation to the issues in this case? A. I supervise the pay¬ 
ment of invoices and the allocation of expenses. 

Q. Are you personally familiar with the purposes for 
which the items of tan^ble personal property involved in 
this proceeding, were purchased? A. I am. 

Q. Now, I want to take up first the items involved in the 
petition in Docket No. 1230. Do you have before you the 
two-page schedule attached to the petition? A. Yes, I do. 

• •*•#••••• 

Q. Will you tell us, Mr. Randall, what was the general 
purpose for which the items appearing on the first page of 
the schedule were purchased? A. These were purchased 
for use in our guest rooms. 

Q. Now, I would like to have you explain in a little more 
detail, and briefly discuss how the items were used in con¬ 
nection with the guest rooms. 

The Board: Don’t you think that that question can be 
answered on the basis of my own and everybody else’s com¬ 
mon experience? 

Mr. Nelson: I think it is quite clear. Your Honor, that 
these items on their face are the type of items that are 
placed in guest rooms. 

The Board: Let me go through the list, and if there are 
any I don’t understand, I will ask you about them. 

One I don’t understand is oil. Is that for heating? 

The Witness: Yes. 

The Board: Now, would it be a correct statement to say 
that the items of stationery, folders, penpoints, toilet soap 
and toilet tissue are consumed ordinarily by the guests 
while they are guests ? 

38 The W^itness: Yes. 

The Board: And that the towels, and wash-cloth 
envelopes, too, I imagine, and wash-cloths, but the towels 
and bathmats are not consumed by the guests, but are used 
and worn out by the series of guests? 

The Witness: That is correct. Your Honor. 
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The Board: Now, how about the over-night kits: Are 
they given to the guests or sold to them? 

The Witness: No, they are given to the guests. 

The Board: In all cases? 

The Witness: No, upon request. 

The Board: The tumblers, I imagine, are used, and the 
cellophane wrappings are destroyed? 

The Witness.: That is right. 

The Board: Am I correct in assuming that all the rest 
of the items, except the toothpicks, are simply used by the 
guests, and left for the next guest until they are finally 
worn out and destroyed? 

The Witness: In many cases, yes. 

The Board: Isn’t that true in all cases? 

The Witness: Well, not entirely. 

The Board: Unless the guests steal them? 

The Witness: Unless the guests steal them, that is right. 

By Mr. Nelson: 

Q. Mr. Randall, is it true that the items which ap- 
39 pear on page 1 of the schedule are used solely and 
exclusively in guests rooms? A. That is right. 

The Board: And nowhere else in the hotel? 

The Witness: That is right. 

• •*••••••• 

By Mr. Nelson: 

Q. Now, just so the record is clear on this, Mr. Randall, 
looking at the list of items on page 2, am I correct that 
those are all items which are used solely in connection with 
the serving of meals and drinks to guests, either in the din¬ 
ing rooms of the hotel, or in the guest rooms; is that cor¬ 
rect? A. That is correct. 

The Board: I suppose the bibs are not re-used. 

The Witness: Baby bibs—if a guest has a small child, 
a baby bib is given to the youngster for use during the 
meal. 
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The Board: Is that returned to the hotel list of supplies ? 
The Witness: Generally, yes. 

The Board: What about the Sterno lamps? The sterno 
is used up, but how about the lamps? 

The Witness: W"ell, the lamps, of course, are used up 
over a period of time. It merely holds the Sterno can. 

40 The Board: The charcoal and Sterno are con¬ 
sumed? 

The Witness: Yes, they are consumed. 

• •*••••••• 

By Mr. Nelson: 

Q. Now, Mr. Randall, will you look at the schedule of use 
taxes for August and September, as to which we are not 
waiving our claim—that is the second sheet that was 
handed to Your Honor this morning. 

Now, am I correct, Mr. Randall, that all of the items 
which appear on this schedule were purchased by the hotel 
for the use either in guest rooms by guests while occupying 
those rooms, or for the use of your patrons consuming 
meals or drink, either in your dining rooms or your guest 
rooms? A. That is right. 

Q. And none of these items were used for any other pur¬ 
pose? A. That is right. 

41 Mr. Nelson: I first offer as Exhibit No. 1, the two- 
page schedule which is entitled, ^‘The Amended 

Schedule of Sales and Use Taxes paid in the Period Au¬ 
gust 1, 1949, to June 30, 1950.” 

The Board: Do you object? 

Mr. Walker: No objection. 

(Wliereupon, the document referred to was marked Pe¬ 
titioner’s Exhibit 1, and received in evidence.) 

42 Mr. Nelson: I offer as Petitioner’s Exhibit No. 2, 
the schedule entitled, “Schedule of Use Taxes, Penal- 
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ties, and Interest paid by Petitioner for August and Sep¬ 
tember, 1949, Refund Of Which Is Not Waived.’^ 

The Board: Objection! 

Mr. Walker: No objection. 

(WTiereupon, the document referred to was marked Pe¬ 
titioner’s Exhibit No. 2 and received in evidence.) 

By Mr. Nelson: 

Q. Mr. Randall, in furnishing these items, placing these 
items in guest rooms, or making them available to patrons 
consuming meals, did you effect any change in the form of 
any of these articles! A. No. 

Q. Or are they made available for your patrons in the 
form in which you purchased them? A. They are made 
available to the patron in the form in which they are pur¬ 
chased, with the exception, of course, of an item like carpet¬ 
ing or draperies, which we have to have cut to size. 

Q. But you engage in no processing of any of these 
items! A. No. 

The Board: I take it there is no distinction in regard 
to the tableware wdth reference to restaurant service 
43 and room service, is there! I mean, you are lumping 
it all together? 

Mr. Nelson: We are lumping it together, yes. 

By Mr. Nelson: 

Q. Mr. Randall, are your rooms sold as transient rooms, 
or permanent rooms, or both? A. Out of a total of 829 
units, we have one unit that is sold on a permanent basis in 
which the sales tax does not apply. On all of the other 
units, the sales tax does apply. In other words, all of our 
rooms, with the exception of one, are transient rooms. 

Q. Mr. Randall, I have here a schedule consisting of two 
sheets, headed on the first sheet, “Sales Taxes Collected 
and Paid to the District on Sales by the Hotel for the Pe¬ 
riod August 1, 1949, to June 30, 1950”; and on the second 
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sheet a relation of those sales tax payments to the total 
sales and use tax return payments made to the District. 

I ask you whether this schedule was prepared by you or 
under your immediate supervision. A. It was. 

Q. Will you explain how that schedule was made up— 
«••••••••• 

44 The Board: Wait a minute. Have you any ob¬ 
jection to it being received in evidence? 

Mr. Walker: I have no objection to it being received 
in evidence, but by having no objection, I do not agree to 
the accuracy. I do not know. 

The Board: It will be received in evidence. Mr. Walker 
concedes its admissibility, but not its accuracy. 

(Whereupon, the document referred to was marked Pe¬ 
titioner’s Exhibit No. 3, and received in evidence.) 

By Mr. Nelson: 

Q. Mr. Randall, was this schedule prepared from the 
source indicated at the bottom of the sheet, namely the ac¬ 
counting records, and the returns to the District? A. Yes, 
they were. 

Q. Will you explain now how the schedule was made up, 
and what it purports to show? A. The first page of this 
schedule shows the total amount of sales taxes collected and 
paid to the District of Columbia for the period of August 

1949, to June 30,1950, and it shows the total payment of 
$97,859.47. 

It shows a further breakdown as to the sales on which 
these taxes were collected and paid. 

On the second page— 

The Board: Wait a minute. While you are on that, do 
these items which are here being contested show up 

45 in the last column on the first page of that exhibit? 

• ••••••••• 

Mr. Nelson: I think I can clarify that. Your Honor. The 
first page shows only sales taxes collected by this petitioner 
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on its sale of rooms, food, beverage, and other miscellane¬ 
ous items, and paid over to the District. 

The Board: I see. 

Mr. Nelson: It does not involve the payment it has made 
out of its own pocket. 

The Witness: The second page shows the total payments 
made to the District of Columbia, which includes the items 
listed on the first page. 

By Mr. Nelson: 

Q. In other words, your second column, Mr. Randall, is 
the same as your first column on the first page. In other 
words, your total sales tax paid— A. That is right, and 
in addition to that we show the total use tax payments that 
have been made during this period of $4,171.66. 

Q. And that column does include all of the use 
46 taxes, which we are here contesting? A. That is cor¬ 
rect. 

Q. Plus others that we are not contesting? A. Plus 
others that we are not contesting. 

Q. What is the relation of the amount of the use taxes 
being here contested to the total use tax paid over the pe¬ 
riod? A. The amount being contested to the total is ap¬ 
proximately 50 percent. In other words, we have paid a 
total use tax during this period of $4,171.66, and vre are 
contesting $2,055.36. 

Q. I take it all the use tax payments that are not being 
contested consist of items that were purchased by the hotel 
for use other than in guest rooms, or in serving meals? A. 
That is correct. 

Q. Incidentally, vrhat is the meaning of the term “room 
sales,” in the first sheet of that exhibit? A. That term 
means the income that is derived from the sale of guest 
rooms to guests. 

Q. Is that a customary manner of referring to that in 
the hotel business? A. Yes, it is. 
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Q. Mr. Randall. Do you have any information as to 
what proportion of your total food and beverage sales 
consist of sales of meals for $1.25 or less? A. I have a 
schedule here. 

Q. Is this the schedule to which you are referring? A. 
That is the schedule. 

47 The Board: Mark it for identification—Do you' 
want to offer it in evidence? 

Mr. Nelson: I would like to offer it in evidence. 

Mr. Walker : I do not object to its admissibilty, but I 
do not thereby agree to either its accuracy or relevancy. 

The Board: Mark it in evidence. 

(Whereupon, the document referred to was marked Peti¬ 
tioner’s Exhibit No. 4, and received in evidence.) 

By Mr. Nelson: 

Q. Mr. Randall, will you briefly explain this schedule and 
what it shows? A. This schedule was prepared from our 
company accounting records, and shows for the period Au¬ 
gust, 1949 to June, 1950, the total meal and beverage sales 
in the first column. In the next column, the exempt meals, 
or meals under $1.26. Then, in the last column, the exempt 
meals percentage of total meal and beverage sales—for 
this period the exempt meals on which a sales tax was not 
collected and paid to the District of Columbia, amounted 
to 13.4 percent of total meals and beverage sales. 

Mr. Nelson: That completes our direct presentation. 

Cross Examination 
By Mr. Walker: 

48 Q. Now, Mr. Randall, first, directing your atten¬ 
tion to Petitioner’s Exhibit 1; Does the item there, 

the sales tax paid, $1,417.62 represent the total amount you 
paid to the electric company for electricity during that 
period, that is the amount you reimbursed them during that 
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period of time ? A. This is the amount of the sales tax that 
we paid on electricity. 

Q. That is the amount you paid the Potomac Electric 
Power Company for reimbursement? A. That is right. 

Q. Does that amount of reimbursement represent the 
total amount of electricity, that is, the total price for the 
electricity furnished the Hotel Statler during that 

49 period of time? A. It is based on that, yes. 

Q. In other words, nothing has been eliminated? 
A. Nothing has been eliminated. 

Q. Now, is it not true, Mr. Randall, that during that 
period of time, that electricity was used in lighting the din¬ 
ing room, for example, where meals w^ere being served for 
under $1.25? A. That is right. 

Mr. Nelson: If Your Honor please, I would like to raise 
an objection to this line of questioning for this reason: The 
Assessor has refused to pass on the merits of our sales tax 
refund claim. Therefore, there is not before Your Honor 
at this time a denial of our claim on these sales tax pay¬ 
ments. 

The Board: Well, you are not acquiescing in the Asses¬ 
sor’s position. 

Mr. Nelson: Not at all, but I would assume. Your Honor, 
that if you found that we had a standing as to contest those 
sales taxes, that the matter should be referred to the Asses¬ 
sor for determination on the merits of our claim, at which 
time w’e would produce for him, or on appeal to Your 
Honor, produce evidence as to the proportion of use. 

The Board: Mr. Nelson, if the case should take such a 
turn that you regard it necessary to break this thing down, 
an appropriate motion to that'effect wull be given careful 
consideration. In other words, I do not want you to 

50 be taken by surprise. 

• ••••••••• 

By Mr. Walker: 

Q. Now, Mr. Randall, that same general thing would be 
true about the oil that you purchased, would it not, during 
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that period of time? A. The oil is used for general heating 
of the hotel. 

Q. And it would heat, among other things, the room for 
the permanent guests? A. Yes, it would. 

The Board: It would heat everything under the roof, I 
imagine. 

The Witness: That is right. 

51 The Board : And I imagine the lighting goes to 
illuminate the lobby and everything else? 

The Witness: Yes, it does. 

The Board: And operate the elevators? 

The Witness: Yes. 

The Board: And any other electrical appliances to run 
the place? 

The Witness: Yes, and the air-conditioning. 

The Board: If that should become important hereafter 
to analyze those things and break them down, you will have 
the opportunity. 

Mr. Nelson: Well, Your Honor, I would assume that if 
you were passing on the merits of the sales tax case, we 
would want to produce evidence to show that the majority 
use of the utilities is for guest room use. 

The Board: I think I could assume that, even without 
evidence, in view of the comparative area occupied by the 
guest rooms compared to the others, but if it becomes 
important, you will have the opportunity. 

By Mr. Walker: 

Q. Now, Mr. Randall, getting down to the items, station¬ 
ery and folders. That figure of $8.60 represents the total 
use tax paid by you on all purchases of stationery and fold¬ 
ers during that period of time; does it not? A. Yes, it 
does. 

52 Q. Now, was all of that stationery which you pur¬ 
chased during that time placed in the rooms, and all 

of those folders placed in the hotel rooms, as distinguished 
from the lobby? A. I would have to explain that. 
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The stationery folders are used in guest rooms only, and 
in the guest-room desks. 

The stationery itself, it being a large item, is purchased 
regularly in large quantities, and is first placed in an inven¬ 
tory account, from which it is charged out to expense or to 
cost, as it is needed, as it is required, and it is principally 
for use in guest rooms. 

TVe do not have a writing desk or writing facilities in 
our lobbv for guests in that area. Stationerv is available 
for replenishment for guests at the mail and information 
desks in the lobby. Conceivably, a non-registered guest 
could, or a non-registered person could from time to time 
ask for some envelopes or letterheads. 

Q. Your records do not reflect how much "was used by 
non-resident guests during this period of time, would it? 
A. No, our records do reflect, however, the total usage of 
stationery at the mail and information windows, which is 
very minor, compared to the total consumption, of course. 

Q. Now, continuing down to the fourth item, Mr. Randall, 
and particularly with reference to the item of penholders 
and ink stands. Did you capitalize those two items 
53 on the books and records of the Hotel Statler? A. 

No, penholders and penpoints would be at the time 
of purchase placed in an inventory account and as they are 
requisitioned they would be expended. 

Q. How about inkstands? A. Inkstands are the small 
glass inkwells, and they are an expense item. 

Q. Are you prepared to say now, Mr. Randall, whether 
or not in your Federal and District income tax returns you 
took a depreciation on either penpoints, penholders, or ink- 
stands, during this period of time? 

Mr. Nelson: I object to that question as being utterly 
irrelevant to the issue in this case. 

The Board: Why is it relevant? 

Mr. Walker: Of course, if he claimed depreciation from 
year to year or obsolescence on a depreciable item, they 
would recoup the cost by those deductions in their income 
tax returns. 
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Mr. Nelson: AVell, Your Honor, that has nothing to do 
with whether we have sold the use and possession of these 
items to guests in guest rooms or to patrons. 

The Board: I am very inclined to agree with you, Mr. 
Nelson, but I think the witness can probably answer in much 
less time than it will take to argue the point. 

The AVitness: I would not be qualified to answer 

54 that question. I do not prepare the returns. 

• ••••••••• 

By Mr. Walker: 

Q. You are prepared to say you didn’t put them in the 
capital account during this period of time on the books and 
records of the Statler Hotel? A. Well, we have in our 
local books of account, the penpoints, penholders, and ink- 
stands were charged to expense. 

Q. Did you put a new roll of toilet tissue in each of your 
toilets after the guest departed, a particular guest? A. 
Vi'e don’t use roll tissue. AYe use the flat pack tissue. 

Q. Did you take a new pack and put it in there ? A. If a 
new pack is needed, yes. 

Q. But you couldn’t tell—^You are not able to say how 
much was used by any particular guest of the hotel during 
his stay, are you? A. You can, if you check it before he 
comes in and at the time he leaves. 

Q. Did you check it during that year, Mr. Randall? A. 
No, I didn’t. 

55 Q. Now, did that amount you paid as a use tax 
represent the use tax on the total amount of tumblers 

and cellophane wrappings purchased by you during the pe¬ 
riod August, 1949, to June, 1950? A. That is right. 

Q. Now, at the period of June 30, 1950, at that time did 
you take an inventory to see how many, if any, of the tumb¬ 
lers that you purchased during that period we have just 
referred to remained in the hotel? A. No, we didn’t take 
an inventory as of that time. 
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Q. Are you able to say whether or not any of the tumb¬ 
lers purchased during that period of time were not in the 
hotel on June 30, 1950? A. I am afraid it would be 

56 impossible to identify an item such as room tumblers 
and keep track of the given quantity and determine 

at the end of the given period just how many are still on 
hand or how many have been broken in the interim. 

Q. Now, what is a dresser tray, referred to in there? A. 
A dresser tray is an oblong tray about this long and about 
this wide (indicating), and it is placed on the dresser tops 
in our guest rooms. It holds pins, pin-cushions, and is 
there for collar buttons and the like items, that a guest 
might want to put dowm temporarily overnight. 

Q. Do you find, or did you find during this period of time, 
that your guests took those dresser trays away vith them? 
A. Well, a certain number of dresser trays are taken along 
bv the guests, as well as certain other items. 

Q. Let’s be more specific, Mr. Kandall. How many 
dresser trays were taken away during the period August 
1,1949 to June 30, 1950? A. f don’t ^ow. 

Q. Do the books of record of the Hotel Statler reflect 
that fact? A. We take periodic inventories of all of these 
items every four months. We take an inventory every four 
months of, say, all of the china items, and we can produce 
figures based on actual inventories as to how manv 

57 items of each w'ere broken or disappeared. 

Q. Have you done it in this or any other exhibit 
w'hich has been offered in behalf of the petitioner this morn¬ 
ing? A. No, none of that information has been offered. 

Q. Now, the item with respect to ash trays: Does that 
figure represent the use tax paid to the District on all ash 
trays purchased by the Hotel Statler during that period, 
or only ash trays which were purchased and placed in guest 
rooms? A. It is based on the ash trays purchased—I think 
I should say this: That for purposes of this claim, in order 
to prove these items or to prove the claim, it certainly is 
easier to prove to set it up on the purchase where you have 
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the invoice which can be tied in to the tax return, rather 
than to set up a tax on an item as it is being consumed, of 
which you may have a considerable quantity on hand from 
prior periods, where no tax was paid. 

Q. Maybe you misunderstood my question, Mr. Randall. 

Does this figure of $21.39 represent the use tax paid by 
the hotel during this period of time for any ash trays in the 
hotel, other than those which were in guest rooms? 

The Board: That is, in the lobby or in the dining room. 

The Witness: No, these are ash trays that were pur¬ 
chased for use in guest rooms only. We use a special color 
just for guest rooms. 

58 By Mr. Walker: 

Q. Now”, w”hat is the item of wrapping tape? What is the 
w'rapping tape? A. This wrapping tape is used for wrap¬ 
ping fruit baskets that are sent to guest rooms on occasion. 

Q. Does the guest pay an extra charge for the fruit sent 
up? A. No, such a fruit basket may be sent up, especially 
on the occasion of a guest’s birthday, or something similar. 

Q. That is a free service of the hotel? A. To certain 
guests, yes. 

The Board: I don’t understand that. Does a guest buy 
a fruit basket, or does somebody buy the fruit basket for 
the guest? 

The Witness: Well, we may have occasions where some¬ 
one buys a fruit basket for a guest, in which case, of course, 
this wrapping tape is part of the fruit basket. 

The Board: Well, what particular transaction are you 
talking about? 

The Witness: Well, we don’t especially purchase fruit 
baskets, or tape, or wrapping paper for the sale of fruit 
baskets. We have some on hand, so that if and when— 

The Board: I don’t understand this business of fruit 
baskets. For example, if I want to stop at your hotel, and 
I have a birthday party, wmuld you give me a fruit basket? 

The Witness: If it is known— 
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59 The Board: You might, depending on this case, 
but aside from that— 

The AVitness: Yes, or on holiday occasions, such as 
Christmastime, the guests in the hotel— 

The Board: That is a gift from the hotel to the guest? 

The IVitness: That is right. 

By Mr. Walker: 

Q. Mr. Randall, while we are on this subject, how many 
employees live in the hotel, if any? 

Mr. Nelson: I object to that question as being irrelevant. 

The Board: Why is it relevant ? 

Mr. Walker: Well, I think so many of these items in¬ 
clude the total purchases of items put in rooms. I think 
it is important to know whether the rooms some of these 
items were put in produced any income. 

The Board: Well, you say they were put in the guest 
rooms, which I assume excludes rooms occupied by the help. 

By Mr. Walker: 

Q. Is that true in your statement that the ash trays, for 
example, were put in all guests rooms? Does that exclude 
any rooms occupied by any employees ? A. As a matter of 
fact, we only have one unit occupied by the manager, and 
another unit occupied by the housekeeper, which is a 

60 small room, and a third one occupied by the chef. 
There are no other employees living in the hotel. 

Q. Were any of these items that you purchased placed in 
any of those rooms during this period of time? A. Very 
likelv, ves. 

Q. You have made no segregation on this exhibit of that 
fact, have you? A. No. 

Q. Now, as to the mattress and crib, how many mat¬ 
tresses did you purchase during that period of time, Mr. 
Randall? A. To my knowledge, this was the only mattress 
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that was purchased, it was for a small baby’s crib. That 
mattress was for the crib. 

61 Q. And that was placed in a guest room? A. Well, 
not necessarily at the time. It is held for placing in 

a guest room if and when there is a request for a crib. 

Q. I mean, Mr. Randall, was it placed in a guest room 
during this period of time at any one time? A. Yes, it was, 
Q. How many times, would you say? A. I don’t know. 

Q. More than once? A. More than once, yes. 

Q. It was not destroyed by all of the use during that pe¬ 
riod, was it? A. Not to my knowledge. 

Q. You still now have that crib and mattress? A. I don’t 
know, but I believe so. 

***••••••• 

62 Q. Now, coming down to the item, picture-hanging 
bars. Does that represent just the picture-hanging 

bars put in the rooms which you furnished to temporary 
guests, or does it represent the purchase of all picture¬ 
hanging bars for the entire hotel? A. These are picture- 
hanging bars that were placed in all of the hotel guest 
rooms. 

Q. And nowhere else? A. And nowhere else. 

Q. Now, how about the lamps and lampshades. Does that 
represent just the purchase of lamps and lampshades for 
the temporary guests, and placed in rooms used by those 
guests? A. That is right. 

Q. And nowhere else in the hotel? A. Nowhere else. 

Q. How about the item of light bulbs? Would the same 
be true of that? A. The item of light bulbs—the use of the 
light bulbs is a little bit difficult to apportion. We do know 
the standard size is used in guest rooms, and I believe that 
the bulbs are used in the guest rooms only, but they were 
not identified to that. 
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63 Q. Mr. Randall, let me get myself straight on that. 
You mean to say, now, that the item of $30.28, which 

you paid as a use tax to the District on hght bulbs during 
this period of time was only for light bulbs placed in the 
rooms occupied by none other than temporary guests dur¬ 
ing this period of time? 

Q. Is that correct? A. I believe so, yes. 

Q. You are not certain? A. I am not certain. 

Q. Now, with respect to the item of carpeting, were those 
rugs which you purchased, and which you paid that tax on 
placed only in the rooms of temporary guests during that 
period of time? A. That is right. 

Q. None of the rooms in the lobbies? A. That is right. 
Q. None of the rooms occupied by the permanent guests? 
A. That is right. 

Q. And not in the room occupied by employees? A. That 
is right. 

64 Q. And none in the dining room ? A. That is right. 
Q. Just in the temporary guest rooms? A. That 

is right. 

• •*•*••••• 

Q. Now, with respect to this amount that you paid to 
your vendor for air-condition repairs and refrigerants as 
reimbursement to him for the sales tax, namely, $1.28, did 
that represent repairs to air-conditioning only for the tran¬ 
sient rooms? A. No, all of our—generally. Our air-condi¬ 
tioning system is a centralized system, and while certain 
parts of the system service specific areas only, these re¬ 
pairs and refrigerants were for the general system, which 
includes guest rooms as well as dining rooms, and as well 
as other areas of the hotel. 

Q. Including the offices? A. Yes. 

Q. Including the rooms occupied by employees? A. In¬ 
cluding those three rooms. 

Q. And including the dining room where some 

65 meals were served for under $1.25? A. That is cor¬ 
rect. 
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Q. Now, Mr. Randall, did you have a capital account dur¬ 
ing this period of time for your silver? A. We have an 
inventory account. 

Q. Did you include that among the assets of the Hotel 
Statler? A. Yes, the silver that was on hand, carried in 
inventory. 

Q. Now, coming to the second page of Petitioner’s Ex¬ 
hibit 1, and directing your attention to the item ^‘uphol¬ 
stering leather, ’ ’ was that leather purchased solely for the 
use of upholstering something in rooms occupied by tran¬ 
sients? A. No, this upholstering leather was purchased for 
upholstering settees and chairs in our dining rooms. 

Q. And in the main lobby too; is that not correct, Mr. 
Randall? A. We did purchase some materials for the lobby. 
I don’t know whether any of these items are included in 
there. I don’t believe so. 

Q. But you don’t know? A. Well— 

The Board: Was any of that upholstering leather used 
in the guest rooms? 

The Witness: No. 

66 The Board: There is no leather furniture in the 
guest rooms, is there? 

The Witness: No. 

By Mr. Walker: 

Q. Now, Mr. Randall, going back to the first page of 
Petitioner’s Exhibit 1,1 would like to ask you with respect 
to the Venetian blind parts; were they Venetian blind parts 
only placed in the rooms of transient guests? A. Yes, we 
used a special—a different size in our guest rooms. There 
is only one dining room—the veranda room, that also uses 
Venetian blinds, and those blinds are entirely a different 
size. 

Q. And you are prepared to state now that that amount 
represents only the use tax paid on Venetian blinds to be 
placed in transient rooms? A. That is right. 

Q. Now, Mr. Randall, I would like to ask you this final 
question about Petitioner’s Exhibit 1, which you prepared: 
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Under the first item, electricity, you have the figure 
$1,417.62 as being a sales tax paid by you. Did you pay 
that amount to the District of Columbia? A. No, we did 
not. 

• ••••••••• 

Redirect Examination 
By Mr. Nelson: 

67 Q. What is the total number of guest room units 
in the Statler? A. A total of 829 units. 

Q. Now, on this question of how you have treated the 
items that appear on the schedules in your books, am I cor¬ 
rect that all of the items, although some of them may have 
been carried in an inventory account temporarily, were 
ultimately charged to expense? A. That is correct. 

Q. Am I also correct that in so far as possible, and in 
so far as you are informed, there is no inclusion of items 
that were used other than in guest rooms or in dining 
rooms? A. That is correct. 

Mr. Nelson: Your Honor, in view of the fact that Mr. 
Walker has raised the question of the period over which 
some of these items are consumed, I think it might 

68 be helpful to the Board to otfer some information on 
that subject, although we do not consider it signifi¬ 
cant so far as our case is concerned. We draw no line be¬ 
tween items consumed over a long period of time, and those 
over a short period of time. 

By Mr. Nelson: 

Q. Mr. Randall, I have here a schedule entitled, “Con¬ 
sumption of Guest and Dining Room Linens for the Pe¬ 
riod July 20, 1949, to June 14, 1950.” Was this schedule 
prepared by you, under your direction and supervision? 
A. Yes, it was. 
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Mr. Nelson: I ask that it be marked for identification as 
Petitioner’s Exhibit No. 5, and offer it in evidence. 

The Board: Any objection? 

Mr. Walker: I have no objection to it. I do not adnut 
it is relevant or accurate. 

The Board: Mark it in evidence. 

(Whereupon, the document referred to was marked Peti¬ 
tioner’s Exhibit No. 5, and received in evidence.) 

By Mr. Nelson: 

Q. Mr. Randall, will you summarize very briefly the in¬ 
formation appearing on this schedule? A. In this summary 
we show by certain linen items in the first column the pre¬ 
determined average daily service quantity. That is the 
total service quantity of each item that is required for the 
normal service operation. 

69 In the next column, the total losses for the period 
of July 20, 1949, to June 14, 1950. 

In the third column is recorded discards for that period. 

This calls for an explanation. 

We keep track of the linen items that are worn out to the 
point of being subject to discard. 

The next column shows the losses other than discards for 
this same period, and there are two percentage columns. 

The Board: What does that mean ‘ ‘ other losses ’ ’ ? That 
isn’t all larceny, is it? 

The Witness: That is correct. Your Honor. Taking face 
towels, our average predetermined quantity that we must 
maintain in service is 13,200. During this 11-months’ pe¬ 
riod ending June 14,1950, our losses were 12,667. Only 403 
units were discarded by virtue of having been worn out. 

The Witness: The other losses amounted to 12,264, or a 
total of 96.8 percent of the average daily service quantity. 

The Board: Let me ask you this: The figures in the first 
column—does that represent the amount of those items that 


60 


you have in use, or simply an estimate of how much is go¬ 
ing to he used up? 

The Witness: No, this is the amount that we actually 
have in use each day of our operation. 

The Board: All right. 

70 The Witness: So, for the face towels, our losses, 
other than recorded discards, amounted to 96.8 per¬ 
cent. 

By Mr. Nelson: 

Q. Does your testimony in general with respect to the 
face towels apply with respect to the other items? A. Yes, 
it does. 

Q. Mr. Randall, I have here a schedule entitled, “Con¬ 
sumption of China, Glass and Silver in Rooms, Food and 
Beverage Department,” for the periods shown on the sched¬ 
ule. Is that prepared by you and under your supervision 
on the basis of the sources indicated? A. Yes, it is. 

Mr. Nelson: I ask that be marked as Petitioner’s Ex¬ 
hibit No. 6, and offer it in evidence. 

Mr. Walker: The same objection. 

The Board: It will be received in evidence. 

(Whereupon, the document referred to was marked Peti¬ 
tioner’s Exhibit No. 6, and received in evidence.) 

By Mr. Nelson: 

Q. You might explain, Mr. Randall, the reason for the 
different periods which are covered with respect to 

71 your china, glass, and silver, respectively, shown in 
the left-hand column, if you will. A. As I believe I 

mentioned before, we take a quarterly inventory of each of 
these items. As an example, in June, 1949 we took an inven¬ 
tory of china. In May, 1949, we took an inventory of glass. 
In April, 1949, we took an inventory of silver. 

So, we have taken the 11 months’ period closest to the 
appeal that is now pending. 
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Q. The period covered by our petition? A. The period 
covered by the petition, and have prepared some figures 
showing the predetermined quantity of each item that is in 
use at any given time, as well as the total losses, the num¬ 
ber of pieces. 

As an example— 

Q. Take only the china in your rooms, as an example. 
And I think if that is clear, the balance of the schedule will 
be clear to the Board. A. This item of china in guest rooms, 
the quantity that is carried in service at any one time is 
1956 pieces. That includes ash trays and dresser trays. 

During the period July 13,1949 to May 7,1950, our losses 
were 2,000 and— 

The Board: He does not have to read those figures. 

What I want to find out is this, Mr. Randall: Under 
72 this column 2, under pieces consumed, does that in¬ 
clude wearing out, breakage, and theft? 

The Witness: It wmuld include in the case of china and 
glass breakage and also theft. 

By Mr. Nelson: 

Q. And how about the silver? A. The silver—^it would 
include wearing out, even though it generally can be re¬ 
paired. 

Q. Does that include theft? A. That does include theft. 

Q. What kind of silver is that? Knives and forks, coffee 
pots? A. Yes, coffee pots, knives, and forks, platters, meat 
dishes, and so forth. 

• ••••••••• 

Recross Examination 
By Mr. Walker: 

Q. Mr. Randall, in preparing Exhibit 5,1 notice you have 
no similar computations for items such as rugs or carpet¬ 
ing, and light bulbs and ash trays. 

The Board: The ash trays are included in the china. 

• ••••••••• 
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73 Q, Now, when you prepared this Exhibit 5, had 
you made a schedule of all of the other items, which 

are in Petitioner’s Exhibit 1, but not in Petitioner’s Ex¬ 
hibit 5 s A. No, I have not. 

Q. You selected for the purposes of that exhibit a few 
random items? A. No, we selected certain items on which 
we could present definite and accurate figures as opposed 
to certain other items that don’t lend themselves to inven¬ 
tory-taking. 

Q. Oh, now, Mr. Randall, are you telling the Board that 
carpets don’t lend themselves to inventory-taking? A. 
Well, it would if you treated them as an inventory item, 
even though they are laid in guest rooms. 

Q. Didn’t I understand you to say you treated them as 
inventory? A. We do until they are laid. 

Q. And surely such items as Venetian blinds would lend 
themselves to an inventory; would they not? A. Yes, they 
would, but it wouldn’t be practical; nobody walks off with 
a Venetian blind. In other words, those that are not sub¬ 
ject to the same hazards that glassware and— 

Q. Would nobody walk off with any pajamas during the 
period 1949 to June 1950? A. Yes, I am sure they did. 

Q. Have you included the item of pajamas on Petition¬ 
er’s Exhibit 5 in any undisclosed manner? 

74 The Board: Mr. Walker, what he has included 
and what has not been included appears on the ex¬ 
hibit itself. 

75 Thereupon J. Calvin Cruikshank was called as a 
witness by and on behalf of the respondent, and hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
Bv Mr. Walker: 

Q. Mr. Cruikshank, will you please give your full name? 
A. J. Calvin Cruikshank. 
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Q. Where are you employed? A. I am a tax auditor in 
the Assessor’s office in the District of Columbia. 

Q. In any particular division? A. Sales Tax Division. 

Q. Did you recently at my request go to the Hotel Statler 
and make an audit, or are you in the process of making an 
audit of the books of that corporation? A. Yes, sir, upon 
your request, and by instructions from our chief auditor, 
Mr. Bogardus, I went to the Hotel Statler to make an audit, 
and have not as yet completed a complete audit of the 
records. 

Q. Now, let me ask you this question, Mr. Cruikshank: 
Were vou able to tell from the books of record of the Hotel 
Statler, how many items of the various properties which 
we have heard discussed this morning, were stolen by hotel 
guests? A. Well, with Your Honor’s permission, 
76 and by way of explanation, I may have to go into 
that to explain that a bit. 

I was given a list of various items to check, which has 
been produced in evidence here this morning. In the check¬ 
ing of these, it was, of course, necessary to go back to the 
documents of original entry, which were the purchase in¬ 
voices. 

Now, there are some 54 items set up on this we have, 
and of those 54 items, the invoices did not apply to each 
item—I mean you could not take one invoice and apply it 
to one item as we have set forth here. One invoice may 
have entered into making up four or five items as set forth 
on our list. 

So, consequently, there was quite a bit of detail involved 
in checking these items. However, the invoices that we 
checked—and the limited time that we had to check them, 
prevented us from ascertaining whether or not the ash 
trays, for instance, that I have in mind, which Mr. Randall 
has suggested, and as his invoices set forth—they were 
segregated on his invoices as green and black, which indi¬ 
cated at the time that those particular ash trays, those par¬ 
ticular items -were segregated for a particular purpose. 
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which I was told at the time was for the purpose of segre¬ 
gating them as to room service and general service through¬ 
out the hotel. 

Q. Now, was such a segregation made with respect to all 
of the other 53 items? A. Well, those particular items, I 
called attention to due to the fact that I noticed the segre¬ 
gation. However, there may have been segregations 

77 in other files, but not in the purchase invoice file. 
That file primarily is a matter of original record, and 

not for the purpose of segregation. It just wouldn’t ap¬ 
pear in that particular file. 

Q. Did the books of record of the Hotel Statler reflect 
reimbursement for sales tax the Hotel Statler paid to the 
electric supply company during the period of August 

78 1,1949 to June 30,1950? A. They have set up a tax 
liability of the amount of use tax that was paid to 

the Electric Company. However, the number of invoices 
from the Electric Company were so voluminous that an 
individual check of those particular invoices was not made, 
but the amounts set forth in this list was correct in so far 
as the recording— 

The Board: Well, that wouldn’t be a use tax. Wouldn’t 
it be a sales tax? 

By Mr. Walker: 

Q. I said “reimbursement.” A. Reimbursement, yes, sir. 

• ••••••••• 

Cross Examination 
By Mr. Nelson: 

• ••••••••• 

79 Q. Am I correct, Mr. Cruikshank, that you have 
checked and verified all of the tax items claimed in 

this petition, and that the amended lists, which were put 
in this morning, correspond with your verification? 

• ••••••••• 
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The Witness: I think that, sir, is correct. I went into 
1950 that far to check the particular items. 

82 Thereupon William P. Bogardus was called as a 
witness by and on behalf of the respondent and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Walker: 

Q. Please state your full name. A. William P. Bogardus. 
Q. Where are you employed, Mr. Bogardus? A. In the 
Sales and Use Tax Division, Assessor’s Office, District Gov¬ 
ernment. 

Q. In what capacity? A. As Chief Auditor. 

83 Q. Now, I show you this paper, and ask if you can 
identify that. A. This is the statement furnished 

the Sales and Use Tax Division by the Potomac Electric 
Power Company of the reimbursement of sales tax collected 
from the Hotel Statler for the period August, 1949 through 
June 30, 1950. 

Mr. Walker: I offer it in evidence. 

Mr. Nelson: May I inquire the purpose of the offer? 
Mr. Walker: The purpose of the offer of that exhibit is 
to show that the amount of sales tax paid by the Potomac 
Electric Power Company on the sale of its electricity to the 
Hotel Statler during the period in controversy is not the 
identical amount claimed by the Hotel Statler to have been 
paid as reimbursement to the Potomac Electric Power 
Company. 

Mr. Nelson: Well, we wiU concede that fact. If that is 
the purpose, I have no objection. 
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The Board: That will be received in evidence as Re¬ 
spondent’s Exhibit A. 

*•*•••*••• 

85 Redirect Examination 
By Mr. Walker: 

Q. Please look at Respondent’s Exhibit A, again. That 
shows no reimbursement, does it? Doesn’t that show the 
sales tax paid by the Potomac Electric Power Company? 
A. Oh, that is correct, yes. This indicates the sales tax 
paid to the District of Columbia on receipts from the elec¬ 
tricity furnished the Statler Hotel. 

108 Mr. Nelson: But really what the vendor has paid 
over consists of money that we have paid to him. He 
is really simply transferring to the District what we have 
paid. There is a small differential there which I want to 
speak about which results from the breakage. 

The Board: Don’t bother about that. 

Mr. Nelson: That seems to us to be de minimis and we 
would waive any difference that there might be. 

112 Mr. Nelson: Now, I take it I need not elaborate on 
the question of breakage. We do not think that is a 
substantial factor and as I said, any small difference there 
may be between what we pay the vendor and what the Dis¬ 
trict gets we are perfectly ready to waive. 

• ••••••••• 

120 The Board: Could the Statler have g^ven, say the 
Power Company and any of its other vendors its 
certificate of resale and with that have exempted its ven¬ 
dor from liability to pay the tax on Statler’s purchases? 

Mr. Walker: Not by any means. The Assessor had full 
authority to assess the Potomac Electric Power Company 
or any other vendor to the Statler upon its entire taxable 
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gross receipts and including in the taxable gross receipts 
this amount of the cost of furnishing electricity to the 
Statler. 

• ••••••••• 

February 7, 1951 

127 Thereupon Herman R. Randall resumed the stand, 
and having been previously duly sworn, was exam¬ 
ined further and testified as follows: 

Direct Examination 

By Mr. Nelson: 

Q. Mr. Randall, with reference to this question which you 
have heard discussed as to whether or not a resale certifi¬ 
cate was attempted to be issued by the Statler to the Po¬ 
tomac Electric Company, will you state briefly what trans¬ 
pired? A. In August, 1949,1 contacted Mr. Schaeffer who 
is with the Potomac Electric Power Company. 

Q. In what capacity? A. He services our account. If we 
have questions relative to our billing or electric current 
consumption, we call him. We contacted him and asked 
the question whether we would be eligible to file a certifi¬ 
cate of resale on the electric current that we purchased 
from them and he said, no, he did not believe so, that the 
assessor’s office had pretty definitely ruled that hotels were 
not, did not come within the definition of the sales and use 
tax act insofar as the resale of electricity of utilities was 
concerned. 

I asked him whether we could file a certificate and he 
suggested that it would not do any good. 

128 Last Monday, that was the day before yesterday, 
I called Mr. Schaeffer again and reminded him of 

our conversation in 1949 upon our counsel’s suggestion and 
asked him— 

The Witness: I asked Mr. Schaeffer first whether he re¬ 
called our previous conversation because a considerable 
period of time had elapsed. He said, yes, I believe so. I 
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asked him whether there had been any change in their 
thinking or whether they could now accept a certificate of 
I eligibility, and he said, well, if you wish, I suppose you 
could send us a certificate of resale. 

#*•••••••• 

The Witness: He says, I suppose you can send us a cer¬ 
tificate of resale. I said, how is that going to be processed, 
and he said, well, first, we would have to turn it over 

129 to the assessor’s office and the assessor would reach 
a decision on whether you in fact come within the 

Act. 

The Board: Now strike out all on the ex post facto and 
on the further ground that it is hearsay. 

Mr. Nelson: We were endeavoring to give your Honor 
the information you have on the refusal to accept resale 
certificates'? 

The Board: All right, then. The answer is the Potomac 
Electric Power Company said they would not accept it be¬ 
cause the assessor would not let them get by with it. 

Mr. Nelson: That is the substance of it. 

Cross Examination 
By Mr. Walker: 

Q. You did not tender a resale certificate to that 

130 gentleman or anybody in the Potomac Electric Power 
Company? A. No, we did not. 

Q. Did you tender a resale certificate to any of your 
vendors on any of those items which were covered by the 
petitions of the cases we tried yesterday? A. No. We did 
tender a certificate to the gas company. 

Q. You physically tendered a certificate? A. At their 
suggestion; but I do not know whether you want that. 

• ••••••••• 
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The Board: He answered your question. They made no 
tender to anybody except possibly the G-as Company which 
I am not interested in because there is no item of gas in¬ 
volved. 

• ••••••••• 

By Mr. Walker: 

Q. Now, did anyone tell you that they would not accept 
such a thing if you tendered it, by a man in position similar 
to the gentleman with the Potomac Electric Power Com¬ 
pany? A. No. 

Q. Did you refuse to pay any vendor on any of those 
items which you now say are exempt? A. No, we 
131 did not. 

• ••••••••• 

The Board: * * * Did you object to paying the sales tax 
to any of your vendors? 

The Witness: No, sir. 

• ••••••••• 
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Vn. EXHIBITS. 


Petitioner’s Exhibit No. 1. 


14.Q AMENDED SCHEDULE OF SALES AND USE TAXES PAID IN THE 
PERIOD AUGUST 1, 1949 TO JUNE 30, 1950, AS TO WHICH RE- 
144 FUNDS ARE CLAIMED (IN ADDITION TO USE TAXES ALREADY 
CLAIMED IN BTA DOCEIET NOS. 1197-1198). 


Item 


Use Sales 
Tax Paid Tax Paid 


Electricity 

OU 

Stationery and folders 
Pen points, penholders, ink stands 
Toilet soap 
Toilet tissue 

Towels, washcloths, bath mats 
Washcloth envelopes 

Overnight kits (combs, razor blades, tooth powder, etc.) 

Tumblers and cellophane wrapping 

Clothes hangers 

Dresser trays 

Pincushion material 

Ash trays 

Sheets and pillowcases 

Pillows 

Pajamas 

Wrapping tape 

Mattress and crib 

Silk gauze for glass curtains 

Window draperies 

Venetian blind parts 

Mirror 

Picture hanging bars 
Lamps and lamp shades 
Light bulbs 
Light globes 
Carpeting 

Material for furniture repairs 

Air conditioning repairs and refrigerant 

Radio parts 

Toothpicks 

Silverware 

Chopholders 

Chinaware 

Ash trays 

Glasses, tumblers and other glassware 

Beverage stirrers 

Napkins and table coverings 

Bibs 

Upholstering leather 
Room service table parts 
Stemo lamps 
Charcoal and stemo 


$1,417.62 

970.48 

$ 8.60 
3.64 

13.80 58.08 

28.50 

93.44 

1.49 

i 

4.27 8.96 

10.68 
3.76 
5.78 

21.39 
79.21 

14.40 
1.92 

.07 

.88 

3.83 

43.56 

.60 

.27 

12.45 

6.50 

30.28 18.28 

2.21 

791.61 

1.35 

110.80 

3.17 

3.60 

82.31 

.28 

338.27 

21.92 

105.48 

13.80 

152.92 

1.47 

88.14 

.40 

2.94 

4.52 


Totals 


$2,002.27 $2,586.43 


Grand Total 


$4,588.70 



71 


145 Petitioner’s Exhibit No. 2. 

Docket Nos. 1197, 1198 

SqHEDULE OF USE TAXES, PENALTIES, AND INTEREST PAID BY 
PETITIONER FOR AUGUST AND SEPTEMBER 1949, REFUND OF 
WHICH IS NOT WAIVED. 


Docket No. 1197—August 1949 


Item 

Sales Price 

Tax Paid 


Stationery Folders 

$407.19 

$8.15 


Linen Napkins 

231.00 

4.62 


Lamps, inkwells 

53.60 

1.07 


Room service table parts 

12.96 

.26 


Guest envelopes 

Penalty of 5% 

289.91 

$994.66 

5.80 

$19.90 

1.00 

Interest @ !■% from 10/12/49 to 12/12/49 


.34 

$21.24 

Docket No. 1198—September 1949 

Item 

Sales Price 

Tax Paid 


Room service tables 

$742.50 

$14.85 


Lamps 

27.50 

.55 


Punch bowl and ladle 

24.85 

.50 


Silverware 

284.85 

5.70 


Lamp reflectors 

28.80 

.58 


Upholstering material 

82.50 

1.65 


Venetian blmd pulleys 

7.20 

.15 


Guest stationery 

Penalty of 5 % 

307.33 

$1505.53 

6.15 

30.13 

1.51 

Interest @1% from 11/21/49 to 12/12/49 


.21 


$31.85 


Total $53.09 
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146 Petitioner’s Exhibit No. 3. 

HOTELS STATLER CO., INC. T/a HOTEL STATLER, WASHINOTON, D. C. 


SALES TAXES COLLECTED AND PAID TO THE DISTRICT OF COLUM¬ 
BIA ON SALES BY THE HOTEL FOR THE PERIOD AUGUST 1, 
1949 TO JUNE 30, 1950 


Year 

Month 

Total 

Room Sales 

Food and 
Beverage 
Sales 

Other 

Sales 

1949 

August 

$7,837.99 

.$4,386.52 

$3,329.90 

$121.57 


September 

8,595.89 

4,380.21 

4,031.80 

183.88 


October 

9,113.57 

4,494.49 

4,468.79 

150.29 


November 

8,3.52.64 

4,190.38 

4,021.87 

140.39 


December 

7,725.93 

3,456.67 

4,123.47 

145.79 

1950 

January 

9,423.06 

4,238.38 

5,044.18 

140.50 


February 

9,343.45 

4,094.70 

5,092.41 

156.34 


March 

9,308.78 

4,649.08 

4,502.73 

156.97 


April 

9,975.84 

4,741.27 

5,059.77 

174.80 


May 

9,750.54 

4,777.22 

4,859.25 

114.07 


June 

8,431.71 

4,521.48 

3,811.77 

98.46 


Totals 

97,859.40 

47,930.40 

48,345.94 

1,583.06 


Source: Company accountin" records and tax returns to District of Columbia 


147 SALES TAX PAY'MENTS FOR PERIOD AUGUST 1, 1949 to JUNE 
30, 1950 SHOWN ON SHEET 1, RELATED TO TOTAL SALES 
AND USE TAX PAYMENTS FOR SAME PERIOD. 

Use Tax 


Tear 

Tax Month 

Total Payment 

Total 
Sales Tax 

Total 
Use Tax 

Penalties 
and Interest 

1949 

August 

September 

October 

November 

December 

$ 7,900.95 
8,822.58 
9,452..50 
8,481.20 
7,847.34 

$ 7,837.99 
8,595.89 
9,113.57 
8,352.64 
7,725.93 

$ 59.00* 

214.41* 
322.80* 
128.561 
121.41 

$ 3.96* 
12.28* 
16.13* 

1950 

January 

February 

March 

April 

May 

June 

9.809.11 
9,716.71 
9.951.99 

10,445.04 

10,672.90 

8.963.11 

9,423.06 

9,343.45 

9,308.78 

9,975.84 

9,750.54 

8,431.71 

386.052 

373.26 

643.21 

469.20 

922.36 

531.40 



Totals 

$102,063.43 

$97,859.40 

$4,171.66 

$32.37 


* Paid 12/12/49 

1 Actual use tax pajnnent $128.66; sales tax underpaid $.10; use tax over¬ 
paid $.10 

2 Actual use tax pajTnent $387.39; sales tax underpaid $1.34; use tax over¬ 
paid $1.34 

Source: Company accounting records and tax returns to District of Columbia 
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Petitioner’s Exhibit No. 4. 

HOTELS STATLEa CX>., INC. T/A HOTEL STATLI2, WASHCMCrrON, I>. 0. 

ANALYSIS OF MEAL & BEVERAGE SALES FOE PERIOD 
AUG. 1, 1949 TO JUNE 30, 1950 




Total Meals 
& Bev. Sales 

Exempt Meals 
(Under 1.26) 

Exempt Meals 
%of 

Total Meals 
& Bev. Sales 

1949 

August 

$ 203,316.21 

$ 36,821.29 

18.1 


September 

234,646.32 

33,056.59 

14.1 


October 

257,480.28 

34,041.10 

13.2 


November 

232,695.32 

31,602.15 

13.6 


December 

234,576.95 

28,403.35 

12.1 

1950 

January 

285,346.61 

33,137.73 

11.6 


February 

285,992.29 

31,372.00 

11.0 


March 

259,881.38 

34,744.76 

13.4 


^ril 

May 

292,709.13 

39,720.96 

13.6 


279,173.54 

36,211.27 

13.0 


June 

225,478.82 

34,890.35 

15.5 

Source: 

Total 

Company 

$2,791,296.85 

accounting records 

$374,001.55 

18.4 
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Petitioner’s Exhibit No. 5. 



HOTELS STATLEE CO., INC. T/A HOTEL STATLEE, WASHINGTON, D. C. 

CONSUMPTION OP GUEST & DINING ROOM LINENS FOR THE PERIOD 



JULY 20 

, 1949 TO JUNE 14, 

1950 



1 

1 


Predetermined 

Average 

Consumption (No. Pieces) 

CoL (2) 

CoL ( 

4) 


Daily Service 
Quantity 

Total 

Recorded 

Discards 

Other 

Losses 

%of 
OoL (1) 

%oi 
CoL ( 

L 


(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

i 

1 

Rooms Dept. 







Face Towels 

13,200 

12,667 

403 

12,264 

96.0 

96.8 


Bath Towels 

7,800 

4,775 

327 

4,448 

61.2 

93.2 

1 

1 

Bed Sheets— l 

Single & Dbl. 

7,800 

7,800 

3,502 

1,101 

2,401 

44.9 

68.6 


Pillow Cases 

3,752 

760 

2,992 

48.1 

79.7 


Bath Mats 

2,400 

738 

257 

481 

30.8 

65.2 


Wash Cloths 

8,488 


8,388 


97.6 


Food & Bev. Dept. 







! 

Linen Napkins 

24,300 

35,186 

2,655 

32,531 

144.8 

92.5 

i 

Table Cloths 

4,350 

1,759 

1,449 

310 

40.4 

17.6 


Souece: Company records of periodic physical inventories. 



1 

1 
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150 Petitioner’s Exhibit No. 6. 


HOTELS STATUS. CO., INC. T/a HOTEL STATLEB, 'WASHINGTON, D. 0. 

CONSUMPTION OF CHINA, GLASS AND SILVER IN ROOMS 
FOOD & BEVERAGE DEPARTMENTS FOR PERIODS SHOWN 


Period 

Items 

Predetermined 

Average 

Daily 

Service Pieces 

Quantity Consumed 
Place of Use (1) (2) 

Consumption 

Cost 

(3) 

CoL (2) 
% of 
CoL (1) 

6/13/49 

to 

5/ 7/50 

China 

Rooms 1,956 

2,575 

$ 1,017.76 

131.6 


Food & Bev. Dept. 49,956 

55,508 

22,088.96 

111.1 

5/16/49 

to 

5/ 7/50 

Glass 

Booms 6,600 

12,671 

602.64 

192.0 


Food & Bev. Dept. 33,420 

87,000 

10,513.81 

260.3 

4/11/49 

to 

4/16/50 

SiLVEB 

Food & Bev. Dept. 55,189 

24,885 

11,595.17* 

45.1 

SoxjacE: Company records of periodic physical inventories. 

* Exclusive of $2,877.20 of repair cost for period. 
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Eespondent’s Exhibit A. 




Washington 4, D. C., December 4, 1950 

Hotel Statler Co. Inc. 

N. E. Comer, 16th & K Sts., N. W. 

Washington, D. C. 

To Potomac Electric Power Company 
Tenth and E Streets N. W. 

To Use o£ Electric Current as Follows: 



Bill 

Sales Tax 

Total 

8/2 to 8/31/49 

$ 9,049.79 

$ 181.00 

$ 9,230.79 

8/31 to 9/30 

6,913.19 

138.27 

7,051.46 

9/30 to 10/31 

7,129.31 

142.59 

7,271.90 

10/31 to 12/1 

5,607.88 

112.16 

5,720.04 

12/1 to 1/3/50 

5,249.88 

105.00 

5,354.88 

1/3 to 1/31 

5,031.57 

100.63 

5,132.20 

1/31 to 3/2 

4,941.45 

98.83 

5,040.28 

3/2 to 3/31 

5,061.90 

101.24 

5,163.14 

3/31 to 5/1 

5,588.05 

111.76 

5,699.81 

5/1 to 5/31 

7,098.08 

141.96 

7,240.04 

5/31 to 6/30 

9,018.63 

180.37 

9,199.00 

6/30 to 8/1 

9,885.49 

197.71 

10,083.20 

Totals 

$80,575.22 

$1,611.52 

$82,186.74 


( 9,885.49 

197.711 


Pencil Notations: 

<- 

> 



1 70,689.73 

1,413.81 j 



BILL RENDERED 



The above rates apply when monthly bills are paid within 20 days from 
date of rendition. If the bills are not paid within 20 dajs from date of rendi¬ 
tion the rates of charge are 10% more than those stated above. 
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RESPONDENT’S STATEMENT OF THE QUESTIONS 

PRESENTED 


A. Is a purchase of tangible personal property subject 
to the District Use Tax in cases of purchases made for the 
purpose of using such tangible personal property as part 
of sei-vices in connection with the furnishing of rooms, 
lodgings or accommodations to transients or the serving of 
a meal where said tangible personal property is not used 
or incorporated as a material or part of other tangible per¬ 
sonal property to be sold? 

B. Does a purchaser of tangible personal property who 
has reimbursed his vendors for District Sales Taxes on 
such purchases have the right to claim a refund from the 
Assessor of the amount of such reimbursement ? 

C. Respondent agrees with the question designated “C” 
as stated in the brief for petitioner. 



Stjbject Index 



Counter Statement of the Case-- 1 - 

Statutes Involved___ —— 

% 

Summary of Argument_ 

I. Petitioner did not resell the property in question and hence, not 
having reimbursed its vendors for District sales taxes upon 
the purchase thereof, teas liable for District use taxes -- 

A. Preliminary discussion of facts and statute - 

B. Petitioner's purchases were not within the exclusion con¬ 

tained in Sec. 201(a) of the Act - 

1. Nature of Purchases ^ - 

2. Petitioner did notreSSmany of the items of tangible 

personal property involved wUhin the meaning of 

3. Petitioner's purpose in purchasing the property in 

question was not to “reselP' the same within 
the meaning of Sec. 201(a) - 

C. The property involved was not used or incorporated as a 

material or part of other tangible personal property to 
be produced for sale by assembling, processing, or re¬ 
fining and petitioner did not have that purpose in 
purchasing the same -:- 

D. The Board's decision in this case does not violate any 

intention of Congress; it gives effect to the same _ 

II, Petitioner had no standing as a purchaser to apply for a refund 
of sales tax payments -:- 

The Act does not grant a purchaser the right to apply 
for a sales tax refund _ 

B. The Board had no jurisdiction regardless of whether or 
not other remedies were available to petitioner _ 
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III. The Board had no jurisdiction to review the actum of the As¬ 
sessor in refusing to consider petitioners application for re¬ 
fund - ^ 

Summ ry 
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Petitioner did not “seU” any “rooms to transient guests” 
in the sense that it conveyed title to any portion of the 
real property which it used to operate its hotel. 

The Board found as finding of fact 2 that during the 
period August 1,1949, to June 30,1950, petitioner purchased 
the following items of personal property for use in the con¬ 
duct of its business: 

“Pen points, soap and toilet tissue, placed in 
guest rooms for consumption by the guests, and 
overnight kits (combs, razor blades, tooth pow¬ 
der, etc.), furnished to guests upon request. 

“Wash towels, wash cloths and wash cloth en¬ 
velopes, bath mats, tumblers and cellophane 
wrappers therefor, clothes hangers, dresser trays, 
pin cushion material, ashtrays, bed linen, pajamas, 
Venetian blind parts, mirror, picture-hanging bars, 
lamp shades, light bulbs, carpeting, material for 
furniture repairs and radio parts, tables, and table 
parts for use in guest rooms ; 

“Glassware, china and other tableware, table 
linen and tooth picks, for use in guest dining 
rooms; 

“Stationery used principally in guest rooms. 
Some of it was available for guests and others at 
the mail and information desks in the lobby, and 
non-registered persons could obtain some. 

“Wrapping tape for wrapping fruit baskets, as 
a free service to certain guests; 

“Upholstery leather for upholstering furniture 
in rooms other than guest rooms. (App. 23). 

The Board also made the following finding of fact: 

“The following table shows the ratio of peti¬ 
tioner’s consumption, during the period July 20, 
1949 to June 14, 1950, of guest-room and dining 
room linen to its average daily service quantities, 
and the ratio of such consumption other than re¬ 
corded discards, to its total consumption: 


3 


Eatio 

nf Consumption other 
than recorded discards 
Total CofUHumption to total consumption 



/O 

% 

Booms Department 

Face Towels. 

. 96.0 

96.8 

Bath Towels. 

. 61.2 

93.2 

Bed Sheets—Single and 

Double . 

. 44.9 

68.6 

Pillow Cases . 

. 48.1 

79.7 

Bath Mats. 

. 30.8 

65.2 

Wash Cloths. 

Food and Beverage Department 

97.6 

Linen Napkins. 

. 144.8 

92.5 

Table Cloths. 

. 40.4 

17.6 


“The following table shows the ratio of peti¬ 
tioner's consumption of china, glass and silver 
to its average daily service quantities during the 
periods indicated: 


Consumption 


Period Items Place of Vse % 

6/13/49 to 5/ 7/50 China Booms. 131.6 

Food and Bev¬ 
erage Depart¬ 
ment . 111.1 

5/16/49 to 5/ 7/50 Glass Booms. 192.0 

Food and Bev¬ 
erage Depart¬ 
ment . 260.3 

4/11/49 to 4/16/50 SiL\nEE Food and Bev¬ 

erage Depart¬ 
ment . 45.1 


“The consumption of china and glass was due 
to breakage and theft; the consumption of silver 
was due to wearing out and theft” (App. 23, 24). 

During the period involved the ratio of petitioner’s sales 
of meals costing under $1.26 to its total sales of meals, 
ranged from 11% to 18.1% (App. 24). 
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There are no taxes involved in these cases which were 
paid by petitioner to the District of Columbia as “sales” 
taxes; the amounts which petitioner refers to as “sales” 
taxes were the amounts paid by it to its vendors as reim¬ 
bursement for District taxes (App. 25, 30, 58 and 70). Peti¬ 
tioner conceded that the amount of sales tax paid to the 
District by the utility company on the sale of electricity 
to petitioner was not the same as the amount paid by peti¬ 
tioner to the utility company in reimbursement for those 
taxes (App. 65). 


STATTJTES INVOLVED 

In addition to the portions of the statutes set forth in 
Ijetitioner’s brief, respondent believes that the following 
sections are involved: 

Sec. 114(a) of Title I of the District of Columbia Eeve- 
nue Act of 1949, Act of May 27, 1949. c. 146, 63 Stat. 113, 
et seq. (hereinafter referred to as the “Sales Tax Act”), 
provides, insofar as here pertinent, that: 

“ ‘Ketail sale’ and ‘sale at retail’ mean the sale 
in any quantity or quantities of any tangible per¬ 
sonal property or service taxable under the terms 
of this title. Said term shall mean all sales of 
tangible personal property to any person for any 
purpose other than those in 'which the purpose of 
the purchaser is to resell the property so transfer¬ 
red in the form in which the same is, or is to be, 
received by him, or to use or incorporate the prop¬ 
erty so transferred as a material or part of other 
tangible personal property to be produced for 
sale by manufacturing, assembling, processing, or 
refining. For the purpose of the tax imposed by 
this title, these terms shall include but shall not 
be limited to the following: 

“(1) The sale for consumption of any meals, 
food or drink, or other tangible personal property 
for a consideration, at any restaurant, hotel, drug 
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store, club, resort, or other place at which meals, 
food, drink, or other tangible personal property 
are sold, 

• • • 

“ (3) The sale or charges for any room or rooms, 
lodgings, or accommodations furnished to tran¬ 
sients by any hotel, inn, tourist camp, tourist 
cabin, or any other place in which rooms, lodgings, 
or accommodations are regularly furnished to 
transients for a consideration. 

• • • jy 

Sec. 126 of the Sales Tax Act, 63 Stat 115, provides as 
follows: 

“Reimbubsement for the Tax 

“Sec. 126. Reimbursement for the tax imposed 
upon the vendor shall be collected by the vendor 
from the purchaser on all sales the gross receipts 
from which are subject to the tax imposed by this 
title so far as it can be done. It shall be the duty 
of each purchaser in the District to reimburse the 
vendor, as provided in section 127 of this title, for 
the tax imposed by this title. Such reimbursement 
of tax shall be a debt from the purchaser to the 
vendor and shall be recoverable at law in the same 
manner as other debts. ’ ’ 

Sec. 215 of Title II of the District of Columbia Revenue 
Act of 1949, Act of May 27,1949, c. 146, 63 Stat. 127 (here¬ 
inafter referred to as the “Use Tax Act”), provides as 
follows: 

' “Payment of Tax by Purchaser 

“Sec. 215. If a purchaser has not reimbursed 
for the tax such vendors or retailers as are re¬ 
quired or authorized to pay the tax, as the case may 
be, such purchaser shall file a return as herein- 
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after provided and pav to the Collector 2 per 
centum of the total sales prices of property and 
services purchased at retail sale.” 

SUMMARY OF ARGUMENT 

Petitioner did not “resell” the property it purchased, 
within the meaning of Sec. 201(a) of the Use Tax Act; 
neither did it use or incorporte such property as a material 
or part of other tangible personal property to be produced 
for sale. Hotels and restaurants are not in the business 
of selling the tangible personal property which they use in 
the hiring of hotel rooms and the serving of meals. 

The mere fact that the cost of such property is con¬ 
sidered in fixing the charges made for the use of hotel 
rooms and for the service of meals is immaterial since 
every person in business fixes charges in such amount as 
will in the long run enable him to recoup his original 
capital investment. The entire exclusion contained in 
Sec. 201(a) is directed at the resale or use of tangible per¬ 
sonal property in connection with the sale of tangible 
personal property. In this connection it is significant that 
such exclusion does not contain any language relating to 
either of the services selected for tax which are here in¬ 
volved. 

Petitioner was not the person upon whom any sales taxes 
were imposed with respect to the purchases made by it 
and therefore is given no right under the Act to apply 
for the refund of sales taxes which were paid not by it 
but by its vendors. 

Regardless of the availability of other remedies to peti¬ 
tioner, the Board had no jurisdiction over petitioner’s 
application for refund of the amounts paid by it as reim¬ 
bursement to its vendors since the Assessor did not deny 
the same and the Board’s jurisdiction is only from a denial 
of the claim for a refund. 

The only pertinent cases involving issues similar to the 
issues here involved support the decisions of the Board. 
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AEGUMENT 

I. Petitioner did not resell the property in question and 
hence, not having reimbursed its vendors for District 
sales taxes upon the purchase thereof, was liable for 
District use taxes. 

A. Preliminary discussion of facts and statute. 

The Board found that during the period from August 1, 
1949 to June 30, 1950, petitioner purchased the following 
items of personal property “for use in the conduct of its 
business”: 

“Pen points, soap and toilet tissue, placed in 
guest rooms for consumption by the guests, and 
overnight kits (combs, razor blades, tooth pow¬ 
der, etc.,) furnished to guests upon request. 

“Wash towels, wash cloths and wash cloth en¬ 
velopes, bath mats, tumblers and cellophane wrap¬ 
pers therefor, clothes hangers, dresser trays, pin 
cushion material, ashtrays, bed linen, pajamas, 
Venetian blind parts, mirror, picture-hanging bars, 
lamp shades, light bulbs, carpeting, material for 
furniture repairs and radio parts, tables, and table 
parts for use in guest rooms; 

“Glassware, china and other tablew’are, table 
linen and tooth picks, for use in guest dining 
rooms; 

“Stationery used principally in guest rooms. 
Some of it was available for guests and others at 
the mail and information desks in the lobby, and 
non-registered persons could obtain some. 

“Wrapping tape for wrapping fruit baskets, as 
a free service to certain guests; 

“Upholstery leather for upholstering furniture 
in rooms other than guest rooms.” (App. 23). 

It will be noted that every item of property listed above 
is tangible. Under Section 125 of the Sales Tax Act (63 
Stat 115), a tax is imposed upon all vendors “for the 
privilege of selling certain tangible personal property at 
retail sale and for the privilege of selling certain selected 
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services defined as sales at retail in this title. ’ ^ One of the 
‘ ‘ certain selected services ’ ’ defined as a sale at retail in the 
Sales Tax Act is that of “The sale or charges for any 
room or rooms, lodgings, or accommodations furnished to 
transients by any hotel, inn, tourist camp, tourist cabin, 
or any other place in which rooms, lodgings, or accommo¬ 
dations are regularly furnished to transients for a con¬ 
sideration,” supra, p. 5. Clearly, the petitioner was 
during the period involved, engaged in the business of 
making sales at retail within the meaning of the statute, 
viz., (1) with respect to its rooms to transients, one of the 
“certain selected services” and (2) with respect to its 
meals costing over $1.25, tangible personal property and 
also certain services in connection therewith. Admittedly, 
petitioner was liable to the District for the payment of 
sales taxes upon the receipts from such sales. 

However, the principal question in these cases is whether 
or not petitioner being so liable for sales taxes is or is not 
liable for use taxes upon the purchase of tangible personal 
property involved which it uses in connection with the 
aforesaid phases of its business. Petitioner did not re¬ 
imburse its vendors for the articles it purchased and in 
connection ^\’ith which the District use taxes were assessed. 
If petitioner is to be held not liable for District use taxes 
upon such tangible personal property, it must necessarily 
be held that petitioner’s purchases are exempt under Sec. 
201(a) of the Use Tax Act. It is true, as was hereinbefore 
stated, that the furnishing of rooms by petitioner and the 
serving of meals costing over $1.25 per person by petitioner 
come wdthin the definition of retail sales. It does not fol¬ 
low, however, because of that fact that petitioner’s pur¬ 
chases of property for use in connection with those retail 
sales were exempt. 

In Sec. 201(a), the phrases “retail sale”, “sale at re¬ 
tail” and “sold at retail” are defined to mean not only 
all sales in any quantity or quantities of tangible personal 



9 


property to any person for the purpose of use, storage or 
consumption, but certain selected ^‘services” as well. In 
order for petitioner’s purchases of tangible personal prop¬ 
erty to be exempted under the provision of Sec. 201(a), it 
must appear that the purpose of petitioner in purchasing 
the property was to “resell the property so transferred in 
the form in which the same is, or is to be, received by him, 
or to use or incorporate the property so transferred as a 
material or part of other tangible personal property to be 
produced for sale by manufacturing, assembling, process¬ 
ing, or refining.” 

In the following portions of this brief, respondent will 
answer the contentions made in the petitioner’s brief point 
by point in the interest of convenience. 

B. Petitioner’s purchases were not within the exclusion 
contained in Section 201(a) of the Act. 

1. Nature of purchases. 

It is, of course, true that the property involved which 
petitioner purchased was tangible personal property. It 
is also true that there was “No change in the form of 
articles • • •’’ before petitioner put them, in the words of 
the Board, “together in the guest rooms or on the dining 
tables” (App. 29). However, that fact is immaterial since, 
as will be hereinafter demonstrated, petitioner did not “re¬ 
sell” the property within the meaning of the statute, either 
in the same form in which it was received by petitioner or 
as a material or part of other tangible personal property. 

2. Petitioner did not resell any of the items of tangible 
personal property involved within the meaning of the 
Act. 

Petitioner contends, in attempting to bring its purchases 
^^dthin the exception of Section 201(a), that “The trans¬ 
fers to guests and meal patrons of the items purchased 
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constitute sales within the meaning of the Act” (Pet. brief 
11). Here again, petitioner attempts to write into the 
second sentence of Section 201(a) of the Act words which 
are not there. Petitioner’s contention would be sound if 
Congress had worded that sentence in the following manner: 

These terms shall mean all sales of tangible per¬ 
sonal property to any person for any purpose other 
than those in which the purpose of the purchaser 
is to use the property so transferred in making a 
“retail sale” or “sale at retail”, as those phrases 
are defined in Section 114(a) of Title I. 

Congress, however, used no such language. 

Petitioner’s reference to the fact that the Act specifically 
includes as a “sale at retail” the sale or charges for both 
meals and room accommodations (Pet. brief 12) begs the 
question. Of course the furnishing of meals and hotel 
rooms are two of the “selected services” (Sec. 125 of the 
Act), the receipts from which are made subject to the tax. 
But it is not true that any of the items of tangible personal 
property involved in the instant cases are mentioned in 
either Secs. 114(a)(1) or 114(a)(3). For example. Con¬ 
gress did not say in Section 114(a)(3) that the words “re¬ 
tail sale” should include the sale or charges for any “room 
or rooms”, including the charges made for the use of sta¬ 
tionery, pen points, soap, toilet tissue, bed linen or any 
other items of tangible personal property involved in these 
cases. 

Petitioner states that the “guest bargains and pays for 
the use and possession of the articles 'snthin the room no 
less than the room space itself” and that “Similarly, the 
meal patron seeks and pays for the use and possession of 
the accessories which form a part of the meal as well as th.e 
food which is eaten” (Pet. brief 12). In this connection, 
it should be noted that the only provision in the Sales Tax 
Act which relates to the hiring, as distinguished from the 
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sale, of property is Sec. 114(a)(6) which includes within 
the definition of the terms “retail sale’’ and “sale at 
retail” 


“The grant of tlie right to continuous possession 
or use of any article of tangible personal property 
granted under a lease or contract if such grant of 
possession would be taxable if outright sale were 
made; in such event such lease or contract shall be 
considered the sale of such article and the tax shall 
be computed and paid by the vendor upon the ren¬ 
tals paid.” 

It could not seriously be contended that the hiring by peti¬ 
tioner of the tangible personal property here involved was 
the grant of the right to “continuous possession” to its 
patrons. For example, an overnight transient guest of 
petitioner could not, it is submitted, be said to have been 
granted the right to continuous possession of such an 
article as a light bulb in the room in use or the light bulbs 
in petitioner’s dining'room where he might eat a meal. 

Receipts from the sale of real property, of course, are 
not taxed under the Sales Tax Act, and, accordingly' 
neither is the use of real property subject to the Use Tax 
Act. The fact that Congress saw* fit to tax receipts from 
the rental of hotel rooms to transients does not detract 
from the fact that the receipts from the sale or rental of 
real property, as such, are not subject to tax. It is clear 
from a reading of Sec. 114(a)(3) that the receipts from 
the charges made for the use of an unfurnished room by a 
transient guest would be subject to the Sales Tax if such 
i-oom was regularly furnished to transients for a considera¬ 
tion. For example, if an unfurnished tourist cabin owner 
in the District of Columbia regularly rented rooms to 
transients for a consideration, there could be no serious 
question that the receipts therefrom would be subject to the 
sales tax under said Sec. n4(a)(3) even though the per¬ 
sons using the rooms in the cabin would be required to 
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provide their own bedding. While presumably the rooms 
in the Statler are more comfortable than the unfurnished 
cabin, and command a higher rental, the fact remains that 
both the Statler and the owner of the unfurnished cabin 
are engaged in renting rooms to transients. lender Sec. 
114(a)(3) both types of rentals are taxable. 

3. Petitioner’s purpose in purchasing the property in ques¬ 
tion was not to ‘^resell” the same within the meaning 
of Sec. 201(a). 

It may be readily conceded, as respondent has hereinbe¬ 
fore done, that the furnishing of transient rooms and meals 
to its patrons constituted taxable “sales at retail” under 
the definition of that phrase. Congress defined that phrase 
in such a manner as to specifically include those services. 
However, Congress did not define the word “resell.” Peti¬ 
tioner insists that the word “resell” must be given the 
same meaning as that Congress gave the phrases “retail 
sale” and “sale at retail.” The Board answered this con¬ 
tention of petitioner by stating that “A statutory defini¬ 
tion of a term will, of course, govern the particular ap¬ 
plication of such term. But such legislative definitions 
wdll not enlarge the accepted meanings of other, even 
though related, words, unless it is plain that Congress in¬ 
tended that they should do so” (App. 29). Respondent 
submits that the Board was correct. “Statutory defini¬ 
tions control the meaning of statutory words, of course, 
in the usual case”, Lawson v. Suwanne.e Fruit <& Steamship 
Co., 336 U. S. 198, 201, 93 L. ed. 611, 69 S. Ct. 503. In the 
absence of specific definition, the words of a statute are to 
be given their usual and accepted meaning. O'Neill v. 
District of Cohpmbia, 77 XJ.S. App. D.C. 79, 1.32 F. 2d 601; 
Weyl V. Commissioner (C.C.A. 2-1931), 48 F. 2d 811, 812. 
As the Board observed, in the ordinary meaning of the 
word “resell”, “a hotel does not resell the equipment use<l 
by its guests.” There is creditable authority to that ef- 
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feet in the case of Theo. B. Robertson Products Co., Inc., 
et al., V. S. L. Nudelman, et al., 389 Ill. 281, 59 N.E. 2d 655, 
157 A.L.R. 553. 

In the Robertson case, supra, the sole question, as stated 
by the Supreme Court of Illinois, was whether “appellants, 
in making sales of paper napkins, towels, drinking cups 
and plates, drinking straws, toilet tissue and liquid and bar 
soap, to hotels, office buildings and others, who furnish 
these articles as part of the service to patrons, tenants or 
guests, who actually use them; are engaged in selling 
tangible personal property at retail for use and co«nsump- 
tion,” as contemplated by the Illinois Retailers’ Occupation 
Tax Act. The Illinois Supreme Court stated that it had 
“determined that the theory of the title as shown by its 
language and explained by the act, is to cover retail sales 
only, that is, sales not for resale in any form for a valuable 
consideration.” The State contended that “since there is 
to be no further sale of the property sold by appellants to 
hotels, office buildings and the like, the sales to them are 
sales not for resale and therefore the tax is measured.” 
On the other hand, appellants made a contention similar to 
that made by the petitioner in the cases at bar. The Coui*t 
stated their argument as follows: 

“• • • Appellants argue that since this court 
has held, in the materialmen cases hereinafter 
referred to, that the use and consumption contem¬ 
plated by the statute is use and consumption by 
the purchaser who is the ultimate consumer, there 
is no tax due here for the reason, as they say, 
appellants’ customers do not use or consume the 
articles sold but such use and consumption are by 
those who are enjoying the use of the premises, 
either as guests, in the case of hotels, or as tenants 
in the case of office buildings. They say also that 
since the cost of these items must be considered 
in fixing the charges made for the use of the rooms, 
such amounts to a sale to the guest or tenant, and 
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therefore the sales by the appellants to their custo¬ 
mers do not come within the definition of sales con¬ 
templated by the act.” 

Appellants were engaged in the business of making the 
sales of the tangible personal property hereinbefore men¬ 
tioned to hotels, office buildings and the like who, in the 
words of the Court “furnish the same as a part of the 
service rendered to patrons and tenants, either without 
compensation or as a part of the service paid for-by the 
user as a guest or tenant.” 

Since, in our view’, the Robertson case is so similar to the 
cases at bar (with respect to Use Taxes), and since tlie 
reasoning of the Illinois Supreme Court seems so sound, 
we believe it not inappropriate to quote the following rea¬ 
soning and conclusion of the Court; 

“There has been much refinement of argument 
in the presentation of these occupation tax cases 
as to w’hat the General Assembly intended, much of 
which is beyond legislative contemplation and un¬ 
necessary in order to determine the purpose of the 
act. We have held that in order to render the tax 
act applicable it is necessary that the purchaser bo 
the ultimate user and consumer. If he is, of course, 
there is no further resale. If he is not, then neces¬ 
sarily that fact forces the conclusion that there 
must be at least some further transfer. Nor do we 
believe it is necessaiy to enter into refinements to 
determine the legislative intent in this matter. 
That no direct charge for these commodities is 
made by hotels or office buildings, in the generally 
accepted sense of making a sale, is admitted. In 
general contemplation, a given hotel wrill use so 
many hundred pounds of tissue, soaps and the like. 
They are the persons w’ho use them in the conduct 
of their business just as they use the furniture 
or the pictures on the wall, or the rugs on the floor. 
WTiile no agent or employee of the hotel actually 
uses or consumes such paper articles and soaps. 
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the use is no less the use by the hotel, for it is gen¬ 
erally recognized that such articles are to be tur- 
nished by the hotel as a standard method of doing 
its business just as the carpets on the floor and the 
pictures on the wall are furnished. This is likewise 
generally true of office buildings. While these 
items must be counted a part of the operating cost 
of the business and such cost may be said, there¬ 
fore, to enter into the matter of fixing charges, the 
same is true in the case of furniture and other like 
equipment, linen towels and metal or glass cups. 

Xo thought of transfer or resale is indulged. Hotels 
and office buildings are not in the business of sell¬ 
ing paper napkins, tissue, cups, plates and the like, 
but they are in the business of running a hotel or an 
office building or the like. We are of the opinion 
it is in this sense that they may be said to con¬ 
sume these articles. Nor is this to be confused 
with the materials used by contractors which go to 
make up a given object sold to a consumer. The 
items here considered are simply a part of the 
equipment of hotels and office buildings just as the 
contractor’s tools are a part of his equipment. We 
believe this to be the true intent of the General 
Assembly as indicated by the act itself and by the 
practice which is a matter of common knowledge, 
as to which courts are not presumed to be more 
ignorant than other people. 

“We conclude that appellants in this case, in 
selling these supplies to hotels, office buildings and 
other buildings, sold them for the use and con¬ 
sumption of those buildings as defined in the act, 
and that they are used by such hotels and buildings 
as an incident to the business of operating a hotel 
or office building. It follows that the decree of tlie 
circuit court is right and it is affirmed.” 

Rehearing was denied March 15, 1945. 

Petitioner states that “The fact that Congress did not 
include a definition of ‘resell’ in the Act does not mean that 
it intended the word to cover a narrower class of trans¬ 
actions than the words ‘sale’ and ‘selling’ ” (pet. brief 





16 


13). In answer to that contention, respoutlent submits the 
following niles of statutory construction enunciated by the 
Supreme Court of the United States in Atlantic Cleaner^ lO 
Dyers, et al., v. United States, 286 U. S. 427, 4.33, 76 L. ed. 
1204, .32 S. Ct. 607: 


“* * • Most words have different shades of 
meaning and consequently may be variously con¬ 
strued, not only when they occur in different sta¬ 
tutes, but when used more than once in the same 
statute or even in the same section. Undoubtedly, 
there is a natural presumption that identical words 
used in different parts of the same act are intended 
to have the same meaning. * * * But the presump¬ 
tion is not rigid and readily yields whenever there 
is such variation in the connection in which the 
words are used as reasonablv to warrant the con- 
elusion that they were employed in different parts 
of the act with different intent. Where the subject 
matter to which the words refer is not the same in 
the several places where they are used, or the con¬ 
ditions are different, or the scope of the legislative 
power exercised in one case is broader than that 
exercised in another, the meaning well may vary 
to meet the purposes of the law, to be arrived at 
by consideration of the language in which those 
purposes are expressed, and of the circumstances 
under which the language was employed. * * * 

“It is not unusual for the same word to be used 
with different meanings in the same act, and there 
is no rule of statutory construction which pre¬ 
cludes the courts from giving to the word the 
meaning which the legislature intended it should 
have in each instance. • • 

Of course. Congress did not define the word “resell” 
and there are cogent reasons why that word should not be 
given the statutory definition of the phrases “sale”, “re¬ 
tail sale” or “sale at retail.” This is so for the obvious 
reason, as was hereinbefore stated, if Congress had in¬ 
tended the result urged by petitioner, it would have been 





17 


quite a simple thing for Congress to have substituted in 
Section 201(a) of the Act, in lieu of all that portion of the 
second sentence thereof beginning with the word ‘‘resell” 
and ending with the end of said sentence, words such as “ to 
make a sale as defined in this title”, “to make ‘sales at 
retail’ or ‘retail sales’ as defined in this title.” 

Petitioner’s allegation that the ruling of the Board in 
the instant case “is in conflict with the administrative 
interpretation of the New York City sales tax law in two 
situations analogous to those presented here” is imma¬ 
terial. New York City does not impose a sales tax upon the 
receipts from furnishing hotel rooms, although it does tax 
receipts from the sales of certain foods, beverages, etc., in 
restaurants.’ That City does, however, impose a tax upon 
the occupancy of hotel rooms.^ Moreover, there is nothing 
to indicate that in enacting the instant statute. Congress 
intended that its provisions should be given interpretations 
consistent with those given the New York City law by the 
tax officials of that municipality. Finally, the regulations 
cited by petitioner apparently having not been the subject 
of litigation, there is nothing to indicate that those regula¬ 
tions are valid under the New York City law, even if it be 
assumed that there is any similarity between that law and 
the District law. 

C. The property involved was not used or incorporated 
as a material or part of other tangible personal prop¬ 
erty to be produced for sale by assembling, processing, 
or refining and petitioner did not have that purpose 
in purchasing the same. 

Petitioner’s next point of argument is that even if, as 
the Board held, it did not “resell” the property in question 
and thus come within the first exception from the Use Tax 

1 See nil 130-000 ct seq., 4 State Tax Reporter, New York (CCH, Inc., pp. 
23,021 ct seq.) 

= See HH 160-000 ibid., pp. 25,021 et seq. 
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exemption provided in Sec. 201(a), it comes within the 
second exception contained in that section. Thus, peti¬ 
tioner argues that its purpose in purchasing the property 
in question was “to use or incorporate the property so 
transferred as a material or part of other tangible personal 
property to be produced for sale by manufacturing, as¬ 
sembling, processing or refining.” The Board concluded 
tliat petitioner did not “use or incorporate the property 
as a material or part of other property to be produced for 
sale by assembling or processing, as these terms are ordi¬ 
narily understood, although the articles are put together 
in the guest rooms or on the dining tables” (App. 29). 
Even if it be assumed, as petitioner contends (pet. brief 
15, 16), that its operations with respect to the property in 
question constituted “assembling” as that term is com¬ 
monly used and understood, it does not follow that pur¬ 
chases of such property are exempt. It must appear that 
the property purchased by petitioner was purchased for 
the purpose of using or incorporating the same “as a 
material or part of other tangible personal property to be 
produced for sale.” That a hotel room is a portion of real 
property and not tangible personal property goes without 
saying. The same thing would be true with respect to the 
restaurant or cafe in the hotel. The plain fact is that peti¬ 
tioner’s principal activity with respect to its hotel rooms is 
that of leasing real property and not tangible personal 
property. It is true that petitioner doe.s, as the Board found, 
put the articles together in the guest rooms or on the dining 
tables (App. 29), but, as was hereinbefore stated, petitioner 
would still be liable for tax on the gross receipts from the 
rental of its rooms even if they were unfurnished. 

Of course, the language used in the various state sales 
tax laws varies. It seems that, as a general rule, the ma¬ 
jority of the state statutes provide for the exemption from 
the sales and use taxes of the purchase and use of tangible 
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personal proj)erty which is actually incorporated as or be¬ 
comes a part of other tangible personal property to be 
resold by the purchaser or user. See 1 State and Local 
Tax Service—Prentice-Hall, Inc., “Sales Tax”, Paragraph 
92,564, pages 92,570, et seq. However, with respect to the 
purchase or use of tangible personal property which is not 
incorporated as or becomes a part of other tangible personal 
property to be resold by the purchaser, different rules ap- 
l)ly. Whether or not an exemption is provided in such cases 
appears to depend upon the language used by the legis¬ 
lator. The general rules are stated by the editors of 
Prentice-Hall, Inc., as follows: 

Property not entering into product'. Other 
states permit exemption for articles (implements) 
used in manufacture and production, but not enter¬ 
ing into final product. A clause granting exemp¬ 
tion to property which ‘enters into the processing 
of or becomes * • • component part of the prod¬ 
uct’ has been construed not to exempt tools and 
other equipment used in production * * *, But 
exemption of tools as well as materials is allowed 
under, a provision covering property ‘which is 
actually used in the production of’ other articles. 
Gasoline used to produce fuel and crude oil used to 
generate electricity were held not taxable under 
statutory provisions exempting ‘sale for purpose 
of manufacturing. ’ Use of electricity in refrigera¬ 
tion to preserve food was not exempt as sale ‘for 
use in • * • processing.’ Printed forms were sepa¬ 
rated into taxable and exempt classes under a pro¬ 
vision exempting sales for use ‘in industrial pro¬ 
cessing. ’ 

Other rules: Different rules may apply in 
various jurisdictions. Exemption may be granted 
on sale to manufacturers, etc., of goods which are 
so altered in incorporation into the article pro¬ 
duced, as to lose their identity. Again, exemption 
may be allowed only if sale to manufacturer is 


20 


made in wholesale lots, at wholesale prices. Some 
states exempt the sale of machinery and equipment 
to manufacturers either unqualifiedly or under cer¬ 
tain circumstances. Reference should be made to 
the regulations in force in the particular juris¬ 
diction. 

“A mining company was denied a resale exemp¬ 
tion accorded to manufacturing companies. Sales 
of brood animals were taxable as retail sales.” (1 
State and Local Tax Service—Prentice-Hall, Inc.— 
“Sales Tax”, ^ 92,564, pages 92,570 et seq.) 

The furnishing of a hotel room is certainly not the .sale 
of any tangible personal property, and hence it seems very 
clear that the property used in that activity could not be 
said to be used or incorporated as a material or part of 
tangible personal property to be produced for sale. 

D. The Board’s decision in this case does not violate any 
intention of Congress; it gives effect to the same. 

Petitioner contended before the Board that if it were 
held liable for the teixes involved, a tax is imposed on 
articles bought by it for use in transactions which them¬ 
selves give rise to sales taxes. It is undoubtedly true, as 
petitioner contends (Pet. brief 19, et seq.) that Congress 
attempted, to some extent, to avoid the “pyramiding of 
sales or use taxes” but, as the Board observed, “there was 
a limit to the extent to which Congress was willing to go to 
accomplish that purpose” (App. 29). One of the limits 
beyond which Congress was unwilling to go to prevent the 
pyramiding of sales and use taxes was in the case of situa¬ 
tions like that involved. If Congress had intended the 
petitioner’s purchase and use of the property involved to 
be exempt under the exclusion of the second sentence in 
Section 201(a), it would have been simple for Congress to 
do so by simply wording that sentence as follows: 
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These terms shall mean all sales of tangible per¬ 
sonal property to any person for any purpose other 
than those in which the purpose of the purchaser is 
to resell the property so transferred in the form in 
which the same is, or is to be, received by him, or 
to use or incorporate the property so transferred 
as a material or part of other tangible personal 
property to be produced for sale by manufactur¬ 
ing, assembling, processing, or refining, or to use 
the same in furnishing one of the services selected 
for taxation under the provisions of Section 114{a) 
of Title 1 of this Act. 

It is significant that in tbe exemption provided in Sec¬ 
tion 201(a) the word “services^’ which appears in the 
definition does not appear in the exclusion. “To supply 
omissions transcends the judicial function” Iselin v. XJ. S., 
270 U. S. 245, 251, 70 L. ed. 566, 46 S. Ct. 248. The failure 
of Congress to use the above italicized portion indicates, 
it is submitted, that Congress did not intend any such 
exemption as is here claimed by petitioner. In this con¬ 
nection, the Board further observed that “Unquestionably, 
many articles of equipment which merchants buy are subject 
to sales taxes or use taxes, and such taxes, in one way or 
another, are reflected in the prices which they charge for 
"oods which thev sell and on which a sales tax or use tax 

O 

must be paid” (App. 29). Petitioner criticizes the Board 
for making an analogy between the items used by merchants 
and those used by it in renting its rooms and serving its 
meals and says that the distinction between the two “is 
readily apparent” (Pet. brief 21). Petitioner says that 
“The furnishings in a retail store, such as chairs, carpets, 
and showcases, are used by the retailer as instrumentali¬ 
ties in selling his goods, but are not themselves sold to 
customers” (Pet. brief 21). Thus, the petitioner apparently 
proceeds upon some theory that it makes sales at retail of 
such items as “bed linens”, “carpeting”, “towels”, and 
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“soap” to its transient guests and snch items as “china”, 
“glassware”, “silverware”, and “table linens” to its 
patrons who buy meals from it (Pet. brief 21). Petitioner 
arrives at the distinction between such articles used by it 
and those used by merchants, such as carpeting, chairs, 
rugs, showcases, etc., upon the wholly erroneous theory that 
it transferred “exclusive pK)ssession and use of the items” 
to its patrons while such patrons were occupying its rooms 
or consuming meals sold by it while presumably a shoe 
merchant, for example, does not transfer exclusive pos¬ 
session and use of one of his chairs and fitting stools to his 
customer while such customer is in the process of purchasing 
shoes from the merchant. Petitioner’s observation that 
“Xo change in the form of articles in either class occurred 
before the transfer of possession” (Pet. brief 11) is no 
basis for making a distinction between the articles used by 
it and the articles used by a merchant, for that fact is 
applicable to the property used by the merchant as well as 
the property used by petitioner. Such contentions are 
manifestly untenable. 

Again reverting to the example of a shoe merchant, it will 
be seen that there is, in fact, no distinction between the 
use by a shoe merchant of such items as chairs, fitting stools, 
shoe horns, carpets, showcases, etc., and the use by peti¬ 
tioner of carpets, bed linens, glassware, etc., for both peti¬ 
tioner and the shoe merchant use such products in making 
retail sales or sales at retail, the receipts from which are 
subject to sales tax under the terms of the statute. 

n. Petitioner had no standing as a purchaser to apply 
for a refund of sales tax payments. 

A. The Act does not grant a purchaser the right to 
apply for a sales tax refund. 

In Sec. 120 of the Sales Tax Act the word “tax” is de¬ 
fined to mean “the tax imposed by this title”, and in Sec. 
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121 the word “taxpayer^’ is defined to mean “any person 
required by this title to make returns or to pay the tax 
imposed by this title.” Uiider Sec. 210 of the Use Tax Act 
those definitions are incorporated in and made applicable to 
the Use Tax Act. Under Sec. 125 of the Sales Tax Act the tax 
is imposed “upon all vendors” for the privilege of selling 
certain tangible persx)nal property at retail sale and for the 
privilege of selling certain selected services. It is clear then 
that the word “tax” as it appears in the Sales Tax Act 
means the sales tax imposed upon and paid by vendors. It is 
equally clear that the word “tax”, insofar as the same is 
made applicable to Sec. 210 of the Use Tax Act, means 'the 
tax imposed by the Use Tax Act. Under Sec. 212 of the 
Use Tax Act a tax is imposed upon “every vendor engaging 
in business in the District and by every purchaser • • * 
on the use, storage, or consumption of any tangible per¬ 
sonal property and services sold or purchased at retail 
sale.” 

Petitioner clearly was not the person upon, whom any 
sales tax was imposed with respect to the articles pur¬ 
chased by it since, obviously, with respect thereto, it was 
not a “vendor” exercising the privilege of selling certain 
tangible personal property at retail sale. 

The word “reimbursement” is not defined in the statute 
although the duty is imposed upon each purchaser, under 
Sec. 126 of the Sales Tax Act, to “reimburse” his vendor 
“for the tax imposed.” The word “reimbursed” is de¬ 
fined in Funk and Wagnalls College Standary Dictionary 
(1943 Ed.) to mean “1. To pay back as an equivalent for 
what has been spent or lost; refund. 2. To make return of 
an equivalent to; indemnify.” The word “reimbursed” 
is, of course, not synonymous with tlie word “tax” and 
the word “tax” does appear in both Sections 140 and 141. 
As the word “tax” appears in those two sections it must 
therefore means the “tax” imposed under the Sales Tax 
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Act upon “vendors” and under the Use Tax Act upon 
vendors and purchasers as the case may be. 

That a purchaser may not properly apply for the refund 
of a sales tax under Sec. 140 seems clear. He would not 
know of his own knowledge whether or not the sales tax 
had been actually paid by his vendor and yet applications 
for refund are required to be made “under oath” (App. 
20, 31). 

Petitioner states in a footnote on page 27 of its brief that 
it “has limited its refund claim to two percent of the gross 
receipts from the sales to it.” Petitioner observes in its 
brief, in that connection, that “Due to the small ‘breakage’ 
allowed vendors by the Act (Sec. 127; Supp. 39), the vendor 
receives from the purchaser slightly more than the two 
percent which be is required to pay over to the District.” 
That happens to be the case with respect to the amount 
paid by the petitioner to the Potomac Electric Power 
Company since petitioner paid $1,417.62 to that company 
in reimbursement of sales taxes and that company paid the 
District, in sales taxes $1,413.81 (App. 47, 74), but peti¬ 
tioner’s aforesaid observation, of course, is not true in 
many instances. For example, a purchaser is required to 
reimburse his vendor one cent on a purchase of an article 
costing fourteen cents, while the vendor is required to pay 
the District, in sales taxes, only two and eight-tenths mills 
(see Sec. 127 of the Sales Tax Act). In other words, if 
petitioner’s contentions are correct, in spite of the fact that 
under Sec. 140(a) it is provided that “the tax shall be 
refunded”, in some instances something less than the full 
tax would be refunded and in other instances something 
greater than the full tax would be refunded. It seems 
fundamental that if any tax has been erroneously assessed 
and collected nothing less than simple justice would require 
that the full tax be refunded. Similarly, the District should 
not be required to “refund” something which it had never 
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collected as a tax. These observations are mere truisms 
but they seem to emphasize the unsoundness of petitioner’s 
theory of the law. Congress itself did not intend that any 
person should either be unjustly enriched or deprived of his 
just due in the refund provisions of Sec. 140. That obvi¬ 
ously is the reason why Congress provided that no vendor 
who had collected reimbursement of a sales tax should be 
granted a refund “until he shall first establish * * •” that’ 
he had repaid to the purchaser the amount for which the 
application for refund was made. 

Petitioner’s statement that it is the purchaser who actu¬ 
ally pays the tax is only partially correct for the reasons 
hereinbefore stated. Furthermore, it should be observed 
that under Sec. 125 of the Sales Tax Act the tax is imposed 
upon the vendor regardless of whether or not he collects 
reimbursement from the purchaser. Failing to pay the 
tax, a vendor is subject to the penalties provided by Sec. 
147 of the Sales Tax Act regardless of whether he has 
collected reimbursement from the vendee. Under Sec. 126 
of the Sales Tax Act the duty is imposed on the vendor 
to collect that reimbursement w’hich is made a “debt” 
from the purchaser to the vendor. 

Contentions similar to many of those here made by 
petitioner were rejected by the Supreme Court of Cali¬ 
fornia in De Aryan v. Akers (1939), 12 Cal. 2d 781, 87 P. 
2d 695, cert. den. 308 U.S. 518. In that case the plaintiff 
sought to recover one cent in sales taxes which he had 
paid to the defendant in the purchase of a fifteen cent 
item. Judgment was for the defendant and the plaintiff 
appealed. Sec. 8 of the California statute provided, as 
does Sec. 134 of the District statute, that it was unlawfal 
for any retailer to advertise or hold out or state to the 
public or to any customer, directly or indirectly, that the 
tax (“reimbursement of tax” in the District statute) would 
l>e assumed or absorbed by the retailer or that it would 
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not be added to the selling price of the property sold, 
etc. Sec. 8*/. of the California Act provided that the tax 
should be collected by the retailer from the consumer, and 
under Sec. 9 the state board of equalization was given 
ihe power by regulation to provide “that the amount col¬ 
lected by the retailer from the consumer’ in reimburse¬ 
ment of taxes imposed by this act, shall be displayed sep¬ 
arately from the list, advertised in the premises, marked 
or other price on-the sales check or other proof of sale.” 
Pursuant to the power thus conferred upon it, the state 
board adopted a scale of amounts to be charged the cus¬ 
tomer by the retailer on fractions of a dollar, beginning 
with fifteen cent purchases to which one cent should be 
added, and promulated regulations requiring that the 
amounts so to be added as reimbursement of the tax should 
be displayed and be separately stated from the retail list 
])rice. Sections 128 and 127 of the District Act provide 
in substance the same thing as Sections 8VL> and 9 of the 
California statute. The Court stated that the California 
Retail Sales Tax Act imposed, as does the District statute, 
an excise tax upon the retailer and not on the consumer. 

The Court stated that the gist of the plaintiff’s conten¬ 
tion was that “the addition by the defendant of one cent 
on a fifteen cent sale was excessive and contrary to the 
provisions of the act which impose a three per cent tax. 
He attempts to support his contention by the argument 
that the defendant was merely deputized by the act to 
collect the tax which is in fact a tax on‘the consumer.” 
The Court declared, inter alia, that we “need not dwell 
upon the question whether, were the tax on the consumer, 
the retailer could be designated to collect the tax and be 
made liable for its payment” because the Court said “That 
question is concluded for our purposes by the decisions in 
this state to the effect that the tax is imposed on the re¬ 
tailer, and that the amount collected by him as reimburse- 


27. 


merit is added merely as part of the purchase price.” The 
Supreme Court of California quoted at some length from 
the opinion of the Supreme Court of Alabama in Dohy v. 
State Tax Commission^ 234 Ala. 150, 174 So. 233, as 
follows: 

“ ‘This section, quite clearly, does not conflict 
with nor modify other portions of the act defining 
who is the taxpayer. The taxpayer, the seller, is 
charged with the mandatory duty to add the 
amount of the tax to his sales price, and to collect 
it from the purchaser along with the sales price. 

He has all the authority to collect this added sum 
which he has to collect, his sales price. The law 
intervenes and adds the amount of the sales tax 
which the seller must pay to the state to the price ' 
he must collect from the purchaser. It is collected 
to reimburse the seller for what he must pay the ' 
state. The ultimate burden of . the tax is thus , , 
passed on to the customer. Such provision makes 
mandatory the trade practices, which usually 
obtain, directly or indirectly, 'as to many forms 
of taxation. Few businesses perhaps could endure 
if the numerous tax burdens-now imposed were 
not figured as part of the overhead or fixed 
charges in fixing prices. 

“The mandatory provision in this section is 
for the benefit of the seller, but more'particularly; 
for the protection of all retailers charged with the 
payment of this tax. The law makers deemed it 
unfair competition for the strong to absorb the 
tax and build up his trade at the expense of the 
weaker dealer who could not absorb it. So, the 
legal duty of the retailer, the taxpayer, is to 
pay the tax and also to collect a like amount from 
the purchaser. It is not a question of whether he 
should pay the tax, or, in the alternative, collect 
the tax for the state.’ ” 

In view of the foregoing it seems clear that petitioner 
was not “the person upon whom” the sales taxes paid 
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by petitioner’s veiulors were ‘‘imposed” within the mean¬ 
ing of Sec. 140(a) of the Sales Tax Act. 

B. The Board had no jurisdiction regardless of whether 
or not other remedies were available to petitioner. 

Although having no jurisdiction, since there was no 
denial by the Assessor of petitioner’s application for 
refund of sales taxes, the Board, although under no obli¬ 
gation to do so, suggested several remedies that might be 
applicable. The Board suggested that petitioner might 
apply to the Assessor for certificate of resale under Sec. 
130 of the Sales Tax Act, and if issuance thereof was 
denied, an attempt might be made by judicial proceedings 
to compel such issuance (App. 32, 33). The Board next 
suggested that petitioner’s vendors could apply for refund, 
pointing out that “vendors frequently go to some trouble 
to accommodate a customer, particularly when such a cus¬ 
tomer offers to bear the e.xpenses of the proceedings” 
(App. 33). The Board also said that in case of credit 
sales petitioner could refuse to reimburse its vendors and 
thereby force such vendors to sue it, and that conceivably, 
in the case of a cash purchase, petitioner could pay the 
reimbursement and sue for recovery thereof, in spite of the 
ordinary rule as to money paid under mistake of law 
(App. 33). 

Respondent does not feel called upon to justify any of 
the suggestions of the Board; it is enough, as respondent 
conceives the case, that it be shown conclusively, as we 
think has been done, that petitioner is not the person upon 
whom any sales taxes were imposed. This being so, the 
Assessor properly did not act upon petitioner’s claim for 
refund of sales taxes, since, as was hereinbefore shown, 
the amounts paid by petitioner to its vendors might or 
might not be, and in most instances would not be, the iden¬ 
tical amounts paid by the vendor to the District as sales 
taxes. i 
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m. The Board had no jurisdiction to review tiie action 
of the Assessor in refnsing^ to consider petitioner’s 
application for refund. 

It seems clear that under Sec. 141(a) of the Sales Tax 
Act there must be, insofar as here pertinent, a denial 
of an application for refund of any tax” before the juris¬ 
diction of the Board may be invoked. Here there was no 
such denial. The jurisdiction of the Board over sales and 
use taxes is set forth specifically in Sec. 141(a) of the Sales 
Tax Act and since there is no jurisdiction conferred upon 
the Board to review the action of the Assessor in refusing 
to consider petitioner’s claim for refund, the Board did 
not have jurisdiction. 

Petitioner states that “Acceptance of the view that there 
is no appeal from the Assessor’s refusal to act on a refund 
application would mean that the Assessor could, in any 
case, deprive an applicant of his statutory right of review 
and the Board of jurisdiction, by the simple expedient of 
declaring that he would not consider the application for 
refund” (Pet brief 84, 35). If, as petitioner seems to 
believe, the Assessor was under the duty to grant or deny 
its application, and if, as seems to be the case, the exercise 
of that duty one way or the other is ministerial, then 
obvdously the Assessor could be compelled to act, although 
his discretion to grant or deny the application could not 
be the subject of mandamus. 

It is significant that although the Board held that it had 
no jurisdiction over petitioner’s claim for refund, it ob¬ 
served that “it is not too difiicult in view of the action of 
the Board with regard to the use tax, to surmise what the 
holding of the Board would be” if it had jurisdiction 
(App. 33). 

SUMMABT 

There are no cases cited in petitioner’s brief which are 
sufficiently similar to the cases at bar to be of any aid in 
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resolving the issues. The only cases pertinent are those 
hereinbefore set forth. 

CONCLUSION 

The findings of fact, conclusions of law. and decisions 
of the Board in these cases are correct and should be 
affirmed. 
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